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ACTION FORGED CHECKS BANK AFTER BEING 
REIMBURSED INSURANCE COMPANY 


The plaintiff bank number checks drawn upon and 
subsequently discovered that the payees’ indorsements were forged. 
The losses were covered insurance policy and the insurance 
made good the amount the plaintiff. The plaintiff then 
brought this action against the defendant bank through which the 
checks were collected and which had indorsed them guaranteeing all 
prior indorsements. The action was brought the plaintiff for the 
use and benefit the insurance company. was held that the plain- 
tiff could maintain this action against the defendant without making 
the drawer the checks party, either plaintiff defendant, the 
action. 

This the case First National Bank Jersey City, for Use 
National Surety Co. Merchants’ Trust Co., Cireuit Court New 
Jersey, 140 Atl. Rep. 582. this appeared that agent 
life company worked out scheme defraud the com- 
pany submitting false certificates death upon the lives 
fictitious persons. Upon the submission proper proofs the company 
forwarded the agent checks payable the orders fictitious 
beneficiaries. The agent indorsed the names the checks 
and them from the plaintiff drawee through the defendant 
bank. holding that the company, which the checks 
were drawn, was not necessary party the proceedings the court 
wrote part follows: 


answered the complaint admitting that the checks 
were drawn alleged, denied that they were drawn the ordinary 
course business, and averred that made guaranty the 
actual existence the payee, and guaranteed only the signature 
Baleer; that the plaintiff was reimbursed its loss Colonial Life 
Insurance Co., that any loss plaintiff was sustained through the 
neglect the Colonial Life Co., and that the insurance 
company should bear any loss, because its failure use reasonable 
diligence and discover the fraud. Motion now made 
defendant for order, either requiring plaintiff add the Colonial 
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Life Co. party plaintiff defendant, the order 
court adding the company party defendant. 

undoubted authority add parties, whenever ap- 
parent that complete determination the matters controversy 
had without them. Sections and Practice Act 
(P. 1912, pp. 378, 379). The question determined is, there- 
fore, whether not the Colonial Life Insurance Co. 
party the litigation, proper party the determination the 
suit between the parties. 

case Sprague West Hudson County Trust Co., 
Eq. 639, 114 344, 952, settled this question. that 
Swift Co. was the depositor, and the indorsers after certain 
forged indorsements sought have the depository banks require 
Swift Co. establish its right repayment from such banks, be- 
fore the indorsers should required reimburse any bank banks 
which might liable repay such moneys. Mr. Justice Parker, 
speaking for our Court Errors and Appeals, says: 

true that Swift Co. owed their bank, after return 
their paid checks, exercise reasonable diligence and care ex- 
amine the vouchers and the account stated the bank, and inform 


any errors thus discoverable. Harter National 


Bank, Law, 578, 580 [44 715, Am. St. Rep. 
But have never heard that this duty extended others than the 
bank. Persons into whose hands check may come before payment 
take the risk forged signatures and forged indorsements, preceding 
their own. These complainants did not even receive the checks the 
ordinary course business. the contrary, they went gratuitously 
out their way enable stranger get money, themselves 
guaranteeing their own bank, their indorsement, that the check 
was good, and that the prior indorsements were genuine. There was 
privity between them and Swift Co.; all that the latter were in- 
terested was that their bank should not pay out money their 
account improperly; and, did so, the question whether should 
respond Swift Co. one which complainants would seem 
have legal equitable interest. have seen that bank which 
has paid forged indorsement may some defend against 
its depositor the theory but have never heard 
this rule being invoked favor any one but the depository 
bank. Its contract with the depositor pay its debt him when 
and demanded checks upon it. <As parties claiming 
payees those checks, the bank under obligation whatever, 
the absence certification. National Bank Berrall, Law, 
757 [58 189, 599, 103 Am. St. Rep. 821, Cas. 
630]. When the bank has paid forged indorsement, must or- 
dinarily make good its depositor, and then stands, all in- 
dorsements below that the forger, holder due 
the present case the writers the indorsement immediately below 
the forged one are seeking intrude into the relation between the 
bank and its depositor requiring the bank, for their benefit, de- 
fend against the depositor’s claim. This defense, our opinion, for 
the bank alone, and parties claiming under the payee have right 
require the bank set up.’ 

seems clear that defendant cannot set any matters de- 
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fense except those which relate its guaranty. Its liability must 
tested its contract with plaintiff. this issue the insurance 
company neither necessary nor proper 


NEGOTIABILITY NOT DESTROYED PROVISION WAIVING 
NOTICE AND CONSENTING EXTENSION TIME 


The negotiability promissory note not destroyed pro- 
vision the that the makers, indorsers, guarantors and sureties 
waive presentment, protest and notice, and consent that the time 
payment may extended without notice them. Such 
does not conflict with and 184 the Uniform Negotiable In- 
struments Law requiring that promissory note payable 
fixed determinable future time. 

This the holding the Security National Bank Sioux 
City, Iowa, Gunderson, 216 Rep. 595, recent decision 
the Supreme Court South Dakota. 

The clause which appeared the note involved this suit and, 
which was held not have any effect the note’s negotiability, 
read follows: 


makers, indorsers, and guarantors this note, 
sureties hereon, severally waive presentment for payment, protest and 
notice dishonor, and that the time its payment may 
extended without notice, all defenses the ground any extension 
time payment being hereby expressly waived.’’ 


There seems some conflict authority among the decisions 
the effect clauses similar that above quoted. Most the de- 
cisions, however, hold that the such clause does not 
take away the negotiability the note which appears. reach- 
ing this the point presented the court wrote part 
follows 


“That author (referring Brannan Negotiable Instruments) 
sums the intent such clauses the following language: 

seem intended merely prevent the discharge 
ondary parties extensions time, but not alter the specified 


date maturity, unless there expressed agreement between 


maker and holder for such extension subsequent the 
the note. the great majority cases, since the Negotiable In- 
struments Law, such provisions have not been held impair the 
negotiability the instrument.’ 

the same see Defenses Commercial Paper 
(2d Ed.) vol. 24. 

Book Uniform Laws Annotated, published Edward 
Thompson Co., being the volume devoted the Negotiable Instru- 
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ments Law, the annotations under section thereof, like com- 
pilation authorities, both pro and con, citing the main the same 
eases, found. comparison the more recent decisions, while 
confirming the disagreement the authorities this question, in- 
that the trend opinion toward the view that such 
does not destroy note’s negotiability. The view that ne- 
gotiability destroyed finds recent support Central Nat. Bank 
Engler, 112 Kan. 708, 212 656; while the view that negotiability 
not finds support Russell Wyant, 214 Mo. 377, 253 
790; MeCornick Nielson, Utah 605, 233 122; Me- 
Donald Mulkey, Wyo. 144, 231 662. Furthermore, certain 
decisions the courts Iowa and Indiana lend weight the view 
that negotiability not destroyed. See Farmer Bank Graet- 
tinger, 130 Iowa 469, 107 170; American Bank Trust Co. 
Ragsdale, Ind. App. 367, 129 59. 

(defendant) however, contends that Brannan and 

other text-writers are error holding that the weight authority 
supports the view that such clause does not destroy the negotiability 
the language the clause plain that the maker may make 
with any holder agreement for extension; likewise the indorser 
may the same; neither can the contract made the 
other. The permission plainly permits not only indefinite 
certain changes the due date the note, but permits changes that 
are practically unascertainable.’ 

this contention counsel for appellant not all re- 
spects the same the contention counsel holding like views the 
ease First National Bank Pomeroy Buttery, 326, 116 
the Supreme Court North Dakota has therein answered the 
tions which counsel for appellant herein ably presents. Spalding, 
J., wrote the opinion the holding the note 
J., being disqualified, Pollock, District Judge, sat his stead. The 
able dissenting opinion Morgan, expressed the views and as- 
sembled the authorities holding such notes non-negotiable. Not only 
the fact that the majority opinion has been frequently cited both 
courts and text-writers, but the that the Uniform Negotiable 
Instruments Act had then been adopted North Dakota nine years 
before, and since then adopted every state the Union, gives this 
opinion weight construing sections 1708 and 1886 our Code, 
which are sections and 184 respectively the Uniform Negotiable 
Instruments Act. Therein the court said: 


notes not secret mental process make 
extension the time payment, but such extension, made all, 
made agreement between the principal debtor and the holder 
the paper, either with without the consent the indorsers. 
This provision seems have been inserted protect the holder 
against any release indorsers, others, extension without 
their assent, and the word evidently included prevent 
any misunderstanding misconstruction the contract failure 
distinguish between makers, indorsers, sureties, and any other 
parties who might become liable thereon under con- 
tingencies makers. 614. This phrase does not express 
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agreement extend time, but leaves the matter extension optional 
with the holder, and not obligatory upon him, and the note its 
face fixes the time when becomes due.’ 


LOSS THROUGH FORGED CHECK HELD COVERED 
BLANKET 


Where bank pays money depositor the belief that check 
previously deposited him has been and such check turns 
out forgery, the loss covered bond insuring the bank 
against loss ‘‘through robbery, (whether common law 
statutory),’’ ete. Such loss due rather than forgery 
and is, therefore, not within provision the bond exempting the 
insurance company from liability for forgery losses. Nor within 
provision exempting the company from liability for any loss through 
committed person, not employee, ‘‘to whom any em- 
ployee shall have, otherwise than through dishonesty, delivered prop- 

This the decision the case Trade Bank New York 
United States Fidelity Deposit Co. The case was originally tried 
before Mr. Justice Callahan, without jury, the Supreme Court 
New York County March, 1927. The decision favor the bank 
was affirmed the Appellate Division December, 1927, and the 
company’s application for permission appeal the Court 
Appeals has since been denied. 

The showed that person representing himself Frank 
Gold opened account with the plaintiff bank deposit 
later made other deposits cash and checks 
bank Florida for $5,300 which was later found forgery. 
After the deposit this check, Gold presented check the plain- 
tiff’s teller which the teller paid the belief that the $5,300 check 
had been Upon that this was forgery, 
the bank brought this action the bond recover the amount 
the loss which had sustained through the transaction. The reasons 
why the was liable and why the loss did not come within 
the provisions referred above, which exempted the company from 
liability certain eases, are stated the opinion Judge Callahan 
which reads follows: 


brought upon indemnity bond issued the 
plaintiff bank the defendant company under the terms 
which defendant agreed indemnify plaintiff against any loss 
damage which might sustain, amount not exceeding $50,000. 
‘through robbery, (whether common law statutory), burg- 
lary, theft whether effected with without violence, with 
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without negligence the part any the employees, while the 
property actually within any the insured’s offices here- 
under, The bond, its terms, did not cover 
directly indirectly effected means forgery unless the forgery 
committed with the one more the em- 
ployees,’ and also ‘any loss through theft committed 
any person, not employee, hom any employee shall have, other- 
wise than through dishonesty, delivered property extended 
The facts are conceded. One Gold, who had opened account with 
plaintiff shortly before, deposited ‘with check for 
ported signed the Florida Fruit Company, which 
check Gold knew forged that the maker was fictitious 
person. That subsequently Gold drew check the sum $3,365.40 
against his said account the plaintiff bank the order and 
procured payment thereof over the counter, the teller cash- 
ing same the belief that the $5,300 check had been paid. That 
Gold, though nominally having balance excess the amount for 
eredit his account. Gold, knowing that the check for $5,300 was 
forged, was guilty forgery when deposited same with the plain- 
tiff for collection and his And subsequently, when 
he, with full knowledge the worthlessness the check 
was not entitled draw the plaintiff for the amount thereof, 
any part the said sum, presented his check for $3,365.40 the 
plaintiff for payment and received said amount was guilty 
statutory larceny. The crime comes within the purview Section 
1293 the Penal Law, well Section 1290, Subdivision 
which subdivision describes the old crime obtaining goods false 
pretenses existed prior the adoption the Penal Code 
1881. The crime now under the term which also 
includes the Section 1393 (People Huggins, 110 
615). The forgery Gold was not the plaintiff’s 
loss. Though the uttering the forged instrument made possible the 
commission the subsequent crime did not directly 
indirectly cause the loss. separate, independent, wrongful act, the 
above described, was the cause plaintiff’s loss 
the provision defendant’s bond exempting from liability the 
event forgery, does not relieve from liability. any event, 
the rule settled the law insurance that the cause nearest the 
loss considered; that distant causes are disregarded 
(Bird St. Paul Fire Marine Ins. Co., 224 47). Nor was 
the payment the money Gold the plaintiff delivery prop- 
erty him under the provisions the bond. ‘To deliver’ pass 
something from one person another; place something the legal 
possession another (Standard Dictionary). manual transition 
property, induced fraud and deceit, where evident 
transfer would have been made had the truth been known, 
common thought and common speech, deemed delivery. Property 
not delivered one who secures possession thereof trick and 
artifice. The holder property secured but naked possessor 
without color right. legal effect taking distin- 
guished from delivery the wrongdoer. That ‘delivered’ should 
receive the construction above given borne out consideration 
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the terms the bond. Its coverage is: (a) Against any dishonest 
act any employees, wherever committed and whether 
committed directly collusion with others; (b) through robbery, 
larceny (whether common law statutory), burglary, theft, holdup, 
misplacement destruction, whether effected with without 
violence, with without negligence the part the employees, 
while the property actually within any the insured’s offices 
covered hereunder thus clear that the intent 
pose the policy cover against all losses sustained through dis- 
honesty employees and also against any losses sustained 
through the robbery, larceny, ete., third persons. The clause 
exempting defendant from liability through larceny theft 
mitted any person not employee whom any employee shall 
have, otherwise than through dishonesty, delivered property, would 
practically destructive the primary coverage given Section 
above described the event the word ‘delivered’ were construed 
exempting defendant from liability where there was any turning 
over possession property third person, for, such event, 
any property handed the criminal, whether through deception 
would delivery him, and hence make largely ineffective 
the primary coverage against loss through the various specified. 
Neither was there any extension credit Gold plaintiff. The 
facts show that the money was paid over him plain- 
tiff’s teller solely upon the belief that the forged check theretofore 
deposited Gold was genuine and had been paid. the 
opinion that plaintiff’s loss within the terms the policy and 
direct verdict for the plaintiff for the sum $3,800. 
exception may noted the defendant with thirty 
days’ stay execution; sixty days make 


COMPUTATION ANNUITY PAYABLE FRANCS 


Where American temporarily residing ex- 
ecuted will leaving annuities 10,000 franes each, was held that 
each annuitant was entitled receive the number American dollars 
which could purchased with 10,000 franes, measured the value 
the frane gold the time the testatrix’s death, irrespective 
the subsequent decline the paper frane value. This point was 
decided recent decision the Supreme Court Pennsylvania, 
Willing’s Estate, 140 Atl. Rep. 558. 

The testatrix this case was resident the state Pennsyl- 
vania, who was residing France the time when the will was ex- 
ecuted. appeared that, the time her death, the value the 
frane was slightly less than twenty cents. Due the World War, 
the value the paper frane fell until, 1923, its value was less than 
five cents. The annuitants were paid this basis. holding that 
they were entitled paid with the rules set forth 
above the court said: 
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the present case, are dealing with testamentary 
position resident Pennsylvania, whose estate was located and 
distributed here. The question involved not the date which 
the foreign money shall computed into dollars, but whether the 
testator meant the annuitants receive the sums allotted the basis 
the gold paper franc—the one standard definite, and the other 
liable fluctuation. Her intention was evidently devote some 
stable and fixed sum for the life use those whom she named 
beneficiaries. All the distributable would 
American dollars, and the number these which could secured 
for the 10,000 franes named was her mind when the will was ex- 
ecuted. This amount, measured the value gold, was when 
the bequest was made, the annuitants are entitled receive, and the 
Superior Court correctly held. Further discussion 
thorities considered would useless, for our examination 
them leads the same conclusion. follows that the assignments 
error filed the appeal the residuary legatees must 


RIGHTS PAYEE CHECK WHERE COLLECTION LOST 
THROUGH FAILURE DRAWEE BANK 


The drawer check which remained uncollected was held 
have been discharged from liability the under the following 
the case Odle Barnes, Rep. (2d) 577, 
decided the Supreme Court Texas. 

The defendant drew the check bank Morgan, Texas, and 
delivered the plaintiff’s agent payment note held the 
plaintiff November 1924. The plaintiff deposited the check 
bank Meridian, Texas, which was forwarded bank 
Fort Worth. The latter sent the check the Federal Reserve 
Bank Dallas and this bank forwarded direct the drawee bank 
Morgan, Texas, November 7th. The bank Morgan drew its 
draft the Fort Worth bank and sent the Federal Reserve 
Bank Dallas payment the November 10th. Before 
this draft could presented the Morgan bank failed and the receiver 
stopped payment the draft. The plaintiff subsequently received 
per cent. the amount the check out the assets the failed 
bank. was held that the plaintiff could not recover against the 
drawer the check. The reason was that the check had been paid 
the issuance the draft the bank which the check had been 
drawn. was also held that none the banks through which the 
was handled was liable the plaintiff, the reason being 
that under Regulation the regulations the Federal Reserve 
Board, Series 1924, was permissible for the Federal Reserve 
Bank send the check direct the drawee bank and receive its 
draft payment. 
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HOLDER UNPAID CHECKS ENTITLED RECOVER 
ORIGINAL DEBT 


One the points decided recent decision the United States 
Cireuit Court Appeals that the delivery check draft 
payment debt does not constitute absolute payment unless the 
parties expressly agree that shall. the question, Dow 
Cowan, Fed. Rep. (2d) 646, was further held that in- 
debtedness was not discharged even though the holder delayed 
presenting for payment check and draft delivered payment 
the indebtedness, appearing that the debtor was way injured 
the delay. 

this case appeared that May 26, 1925, the defendant, 
Dow, was indebted the First National Bank Las Vegas, 
the sum $1,602.67 his promissory notes. that day the 
bank was and Dow went the bank take his notes. 
delivered the plaintiff, who was receiver the bank, customer’s 
draft drawn him the First National Bank Springer, M., 
favor the plaintiff, for $377.67, and check issued 
the First National Bank Springer favor the defendant for 
$1,225. This check was indorsed the defendant. Upon receipt 
these two instruments, the receiver delivered the plaintiff his can- 
notes. 

The receiver did not forward the draft and check once, but 
held them intending forward them for collection May 30th. 
May 30th, the plaintiff learned that the First National Bank 
Springer would not open for business June Ist. May 30th was 
Decoration Day, and holiday, and May was Sunday. The First 
National Bank Springer did not open June Ist and the plaintiff, 
therefore, was unable make presentment the instruments which 
had received from the defendant. The plaintiff notified the de- 
fendant the closing the First National Bank Springer the 
nonpayment the check and draft and demanded payment the 
aggregate amount thereof. Dow refused payment and the plaintiff 
brought this action recover the amount question. 

The defendant first that was released from liability 
the instruments reason the plaintiff’s negligence and delay 
transmitting such instruments for presentment and collection. 
was held, however, that the plaintiff was not released from liability 
reason the delay for the reason that appeared that the instru- 
ments had been forwarded promptly for collection they could not 
have reached the First National Bank Springer before that bank 
closed and therefore appeared that the plaintiff suffered damage 
reason the delay. 

was further held that even the defendant were released 
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from liability reason the delay the presentment the 
instruments nevertheless remained liable for the amount 
notes payment which the instruments question were given. 
The reason for this holding, stated above, was that the delivery 
the check and draft constituted only conditional payment the 
defendant’s indebtedness, and upon nonpayment such and 
draft the defendant remained liable for his indebtedness. 
that the plaintiff was entitled recover the court said: 


well settled that the delivery check bill exchange 
means paying debt does not constitute absolute payment, but 
conditional payment only. quote the general rule from Am. 
Eng. Encyclopedia Law (2d Ed.) 550. ‘The 
debtor his negotiable bill exchange draft for the 
amount precedent indebtedness does not, unless the parties ex- 
pressly agree, constitute payment and discharge the original 
indebtedness, but, upon nonpayment the bill draft, may 
had the original indebtedness. The same rule with regard 
the presumption against the acceptance draft 
payment applies, where the bill draft drawn third 
Court Reports, 328: bill exchange promissory note given for 
precedent debt does not extinguish the debt operate 
the same, the absence local usage giving that effect, unless 
expressly agreed that received payment, there clear 
and satisfactory evidence, which leaves reasonable doubt that such 
was the intention the The same doctrine held Segrist 
Crabtree, 131 287, Ct. 687, Ed. 125; and announced 
this speaking through Stone, Circuit Justice, Royal In- 
demnity Co. Beiseker (C. A.) 245 346, where said: 
‘The acceptance check draft payment indebtedness 
some other form does not operate extinguishment that 
indebtedness, unless appears such was the intention the 
parties.’ And, the same effect, Cleve Craven Co. (C. 


OWNER DRAFT ENTITLED RECOVER PROCEEDS 
FROM RECEIVER COLLECTING BANK 


pointed out the case Ellerbe Studebaker Corporation 
Fed. Rep. (2d) decision the United States 
Cireuit Court Appeals, that where bank, receiving draft for 
collection, collects the draft after becomes insolvent, the owner 
the draft may recover the proceeds from the receiver the bank 
they can traced into his possession. 

The plaintiff that case was the Studebaker Corporation 
America. March 16, 1925, drew draft Chandler, 
Florence, for the sum $2,899.77, and forwarded the 
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First National Bank Florence for collection and remittance. 
March 25, 1925, the bank collected the draft, taking payment 
Chandler, drawn against the latter’s deposit 
the bank. The bank sent the plaintiff check drawn bank 
Richmond, Va., which was protested for non-payment. The Florence 
bank closed its doors March 25th, the day which the collection 
was made. 

the time Chandler, gave its check payment 
the draft deposited the bank the sum $3,418.35. Before the 
deposit was made, Chandler, Inc., had balance over $17.92. 
After the deposit, checks for $262.64 and $20.06 were charged against 
the account, addition the check given payment the draft, 
that when the bank closed its doors, the balance the credit 
Chandler, was $253.80. 

After the bank was closed the receiver collected from 
Chandler, note the latter for $15,000. The sum $253.80 
was allowed set-off against the liability Chandler, Inc., 
the note question. apparent that the check given 
payment the draft had not been charged against the account 
Chandler, much larger set-off would have been allowed. 

The object this suit was establish trust lien upon 
the proceeds the draft the hands the receiver the Florence 
bank. The trial court held that the proceeds the collection were 
held trust for the plaintiff, that the assets the hands the 
receiver were augmented the amount thereof, and that the plaintiff 
was entitled preference the funds the hands the receiver 
the amount its claim. The receiver appealed from the judgment 
the trial court, contending that trust arose connection with 
the proceeds the collection, and that the funds the hands the 
receiver had not been augmented the transaction and, therefore, 
the plaintiff was not entitled preferential payment. The ap- 
pellate court held, however, that the facts showed that the proceeds 
the draft passed into the hands the receiver and that, the 
bank was insolvent when the collection the draft was made, the 
proceeds the draft were held trust for the plaintiff and could 
collected the latter from the receiver. The court, therefore, 
the judgment favor the affirming the 
judgment the court said: 


think that there question that the collecting bank held 
the proceeds trust for complainant (Studebaker Cor- 
poration). This was not transaction between banks under custom 
authorizing the bank the sending bank with 
tions, Commercial Bank Armstrong, 148 50, Ct. 
533, Ed. 363, nor was deposit collection items under 
which authorized the collecting bank deposit collections 


» 
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the account the customer. The draft was sent for collection and 
prompt remittance, and there was nothing the contract between 
the parties, and evidence any course dealing between them, 
which authorized the collecting bank appropriate the proceeds 
collection and make itself mere debtor the owner the draft, 
send its check settlement. the check sent had been paid, 
this, would have settled the matter; but, when was not 
paid, the owner the draft was entitled the proceeds 
they could traced into the funds which came into the hands 
the receiver. 

there question, think, that the collect- 
ing bank was insolvent the time made the collection. The record 
shows that the check Chandler, given payment the draft, 
was stamped paid March 25th, and that very day the bank 
closed its doors, because, complainant alleges and defendants admit, 
had become ‘unable meet the demands depositors and 
and ‘found impossible continue its said banking business.’ This 
being true, the trust the proceeds supported upon another 
ground; for universally held that the insolvency collecting 
bank once terminates its authority proceed further, and 
lections are afterwards made, those previously undertaken are 
the proceeds are held trust for the owner, and can 
from the receiver they have come into 
(C. 5th) 134 724; First National Bank Ventura Wil- 
liams (D. C.) (2d) 585, and there cited. 

ordinary course, the receipt the collecting bank 
check drawn against the account one its depositors does 
not bring anything into the bank, and cannot said augment 
any way assets passing into the hands the receiver. mere 
shifting credits. Larabee Mills First Nat. Bank (C. 8th) 
(2d) 330; American Can Co. Williams (C. 2d) 178 
420; North Carolina Corp. Com. Merchants’ Farmers’ Bank, 
137 697, 308. But the case presented the record 
here not ordinary ease shifting the first place, 
appears that, the time Chandler, gave the check payment 
the draft, deposited with the bank funds amounting $3,418.35, 
among which were checks out town banks aggregating 
$2,471, which were subsequently collected the receiver. 
fair inference that the deposit question was made for the purpose 
meeting the draft, for the balance prior the deposit was only 
$17.92, and the other two checks drawn before the failure the bank 
amounted only $282.70. regards substance, and not form, 
and the deposit, which included checks out town 
banks which brought $2,471 into the hands the receiver after 
had taken over the bank’s assets, was made meet the draft which 
the bank held for not think that, under these cir- 
the right the owner the draft the funds realized 
from these checks should defeated merely because Chandler, Inc., 
deposited the checks its and gave check against the credit, 
instead indorsing them over direct payment the draft. 

another view the think that the collection 
the draft resulted augmenting the assets which came into the 
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hands the receiver, not merely the amount these out town 
checks collected the receiver, but the entire amount the 
which Chandler, gave payment. Prior the giving the 
Chandler, had executed its note the bank 
for $15,000. This note, above stated, was good collectible; 
and, although had been pledged with other collateral the 
Reserve Bank, belonged the bank subject this pledge. 
other collateral was value greatly excess the amount due 
the pledgee; and all it, including this note, was 
deemed the receiver for his benefit, and his hands the note 
was subject set-off favor Chandler, for the deposit 
its the time the bank’s failure. 

the charging Chandler, account the check for 
had reduced this deposit 80, and the note was col- 
lected from Chandler, full, less the amount this deposit. 
the check had not been charged the account Chandler, Ine., 
the deposit would have been greater the amount the check, and 
just that much less could have been collected the note. Can there 
any doubt, therefore, that the collection the augmented 
the assets which came into the hands the receiver, that 
abled him collect just that much more the note? 
was used the bank reduce the deposit account, and when the 
receiver allowed only $253.80 way set-off relied upon the 
check reduce the deposit account that figure. state the matter 
another way, the note, which was asset that came into the hands 
the was worth more than would otherwise have been 
worth exactly the amount the check, result the check 
having been given the bank and charged against the Chandler 


BANK HELD NOT LIABLE ACCEPTOR DRAFT 


recent case, the Appellate Court Indiana held that bank, 
which, response telegram inquiring whether would pay 
draft drawn one its customers, sent telegram stating that 
would honor the draft. was not liable acceptor the draft. The 
case question was Renfrow Citizens’ State Bank Stilesville, 
Rep. 919. The facts the case were follows: 

1919. the plaintiff. who was doing live stock com- 


usiness under the name Charles Renfrow Company, 
ains. received order from Woods Son. 
carload hogs shipped Amo. the time 


ver informed that the Citic 
er iniorme (NE that the Ullizen & 
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The selling price the hogs was $2,316.37. The plaintiff drew 
draft for this amount and forwarded with bill lading attached 
the bank. The draft was the following form: 


1960 West Plains, Mo., April 
Stilesville, Stilesville, Indiana: 
the order ourselves $2,316.37, for one ear No. 
26052, bill lading attached, and charge the 
Charles Renfrow Company, 
Charles Renfrow. 


When the hogs arrived some them were dead and others were 
sick. The bank, upon learning this fact, wired the plaintiff that 
payment the draft had been stopped Woods Son 
account the condition the hogs. Subsequently 
Amo and sold the hogs for $410.76. The bank persisted 
its refusal pay the draft and thereupon the plaintiff brought action 
against the bank recover the amount thereof. defense the 
action the bank pleaded that the hogs shipped Woods Son 
were diseased and worthless and that when the bank presented the 
draft Woods Son the latter refused accept because 
the condition the hogs and directed the bank not pay it. 

was stated above, was held that the bank did not become 
the draft reason its telegram stating that would 
honor draft Woods Sons. was further held that the 
bank was not liable its promise that would honor the draft for 
the reason that the facts showed failure consideration for any 
promise which the bank had made, that the hogs for the purchase 
price which the draft was given were worthless when they arrived 
Amo. with these holdings was held that the plain- 
tiff was not entitled recover. the opinion the court said: 


observed that appellant (plaintiff) drew the draft 
making payable himself, and was therefore both the drawer and 
payee. the top the instrument, the drawer has addressed the 
bank, but the lower left hand corner, where the name the drawee 
significant that the name ‘N. Woods Son,’ the 
drawer has used the word ‘to’ which not used preceding the name 
the bank the top. Although the instrument somewhat ambigu- 
ous, nevertheless, the light the bank’s telegram Renfrow that 
would honor draft drawn, not itself, but Woods 
Son, that the firm Woods Son the drawee. 
The designation appellee (defendant) bank the top the draft 
that the bank had obligated itself honor the draft 
Woods Son, and fixes the place payment. 

132 the Negotiable Instruments Act (Acts 
120, 11491, Burns’ 1926]) provides that ‘the 
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bill exchange the signification the drawee his assent 
the order the drawer,’ and has many times been held the 
courts that bill exchange must accepted the drawee, unless 
acceptance for honor. May Kelly Frazier (1855) Ala. 
497; Heenan Nash (1863) Minn. 407 (Gil. 363), Am. Dee. 
790; Smith Lockridge (1871) Bush (71 Ky.) 423. not 
tended appellant that appellee, sending the telegram, became 
for honor. had, avail him nothing, for 
sections 162 and 165 the Negotiable Instrument Act (Acts 1913, 
120, 11521 and 11524, Burns’ 1926]) provide that 
for honor, and that acceptor for honor does 
liable until after protest for nonpayment. follows that 
appellee not liable acceptor the draft. 

being liable what, any, liability did appellee 
bank its promise that would honor draft Woods 
Son for price the stock hogs? The between 
the parties resulting from the exchange telegrams was, effect, 
that appellee would see that the consideration for the hogs was paid. 
was simple contract between the immediate parties thereto, not 
between appellee bank and one who had received the draft due 
Appellee knew from the telegram received from appellant that 
the kinds hogs. Otherwise might not have agreed honor 
draft for the price. The financial condition Woods Son 
might have been such that would not have agreed honor the draft, 
had not been that Woods Son were get the hogs, and the 
kind hogs they were buying. The bank’s agreement with Renfrow 
was, effect, the bank had wired: 

ahead and ship the hogs with your contract 
with the buyer, and shall see that draft for selling price paid.’ 

selling the hogs Woods Son there was implied 
warranty that there was live hogs fit for stock pur- 
poses. The obligation created the exchange telegrams 
ordinary contract obligation, and the action thereon being between 
the immediate parties thereto, was proper for appellee plead 
and prove failure consideration.’’ 


COLLECTING BANK NOT NEGLIGENT SENDING CHECK 

DRAWEE AND ACCEPTING DRAFT PAYMENT 

send which holds for direct the drawee bank 
and accept draft payment thereof. recent Utah 
pointed out the Supreme Court that state that this rule 
may modified and that bank which follows 
established reasonable custom banks the locality where 
sending check direct the drawee and accepting 
draft payment thereof not guilty negligence. The 
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question Chicago, St. Ry. Co. Federal Reserve Bank 
San Francisco, 260 Rep. 262. 

The check question was payable the plaintiff, the Chicago, 
Milwaukee St. Paul Railway Co., and was drawn the Citizens’ 
State Bank Buhl, Idaho. The check was indorsed the plaintiff 
and deposited the Bank Tomah, Wis., and was forwarded 
the latter bank the Marine National Bank Milwaukee for 
lection and The Milwaukee bank sent the check the 
defendant, the Federal Reserve Bank San Salt Lake 
for collection and eredit. defendant forwarded the 
direct the drawee bank for and remittance. The 
drawee marked the check paid, delivered the drawer and charged 
the amount thereof his The drawee also issued and 
mailed the defendant draft upon another Idaho bank payment 
the check. Payment this draft was refused because the 
failure the drawee the check before the draft could presented. 

The defendant charged the amount the check against the 
the Milwaukee bank, and that bank turn charged the 
amount against the Bank Tomah. The Bank Tomah charged 
the plaintiff’s account with the amount the check 
the plaintiff brought this action recover the amount from the de- 
fendant. 

The plaintiff argued that the defendant was liable for the 
amount the for the reason that the defendant was negligent 
sending the check direct the drawee bank for collection and 
accepting payment the check draft instead The 
defendant contended that under regulation the Federal Reserve 
Board was authorized forward the check direct the drawee 
bank for collection and The defendant also showed that 
there was custom among the banks Utah and Idaho send 
checks direct drawee banks and drafts payment 
thereof. that time, the regulations the Federal Reserve Board 
did not authorize Federal Reserve banks drafts payment 
collection items, but since then regulation has gone into 
authorizing Federal Reserve banks so. 

The court held that since the defendant followed reasonable and 
established custom the banks the where was situated 
sending the check direct the drawee and the draft 
payment, was not guilty negligence and could not, therefore, 
held liable the plaintiff for the amount the check. The court 
held spite the plaintiff’s argument that even though or- 
dinary the custom would have authorized the defendant 
send the check the drawee and accept the draft payment, the 
defendant was negligent doing this because owing 
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unusual situation existing Idaho with the financial 
condition banks doing business therein, the solvency the banks 
was threatened. The court held that since the defendant had means 
ascertaining the condition the drawee bank and had knowledge 
its condition, was not required depart from the usual custom 
checks drawn upon that bank. the opinion the 
said: 


the main relies the generally rule that 
collecting agent without authority for the debt his 
principal anything other than that which the law declares legal 
tender. Such the rule the great weight authority. 
The authorities, however, all recognize that this generally accepted 
rule may changed modified either contract some gen- 
eral usage custom prevailing the community where the 
lection made; that say, the authorities recognize that the 
general rule custom into the contract which 
the agent assumes and undertakes perform the duties required 
him. 

insisted that the defendant bank received perfectly good 
check, made payable the plaintiff, and surrendered the 
drawee bank without receiving legal tender any substitute 
other paper from which legal tender could realized. Numerous 
authorities are cited and quoted from plaintiff and 
adhering the general rule, namely, that the duty bank 
other collecting agent take, return for check other paper 
intrusted for only what the law declares 
legal tender. 

alleged the answer affirmative defense, and the 
found, that, under regulation issued the Federal Reserve 
Board having general control over Federal Reserve banks, not 
negligence for Federal Reserve bank, such defendant, forward 
check other negotiable instrument the drawee bank for 
and remittance. The undisputed testimony that that was 
the universal custom Utah and Idaho prior and since the adop- 
tion the regulation issued the Federal Reserve Board. The 
existence this regulation controlling Federal Reserve banks and 
the uniform custom banks this and adjoining states not 
seriously controverted plaintiff, but contended that, rea- 
son the failure number banks Idaho, and the general 
weakness the banks that state this particular time was 
negligence the part the defendant, regardless the and 
regardless the regulation for the control banks such 
defendant. shall refer later this claim plaintiff. 

weight authority, while recognizing the rule law con- 
tended for plaintiff respecting the duty collecting bank, 
considering and determining the negligence such banks, also recog- 
nizes that, collecting bank follows established reasonable 
tom usage banks the locality where the collecting bank 
situated, the absence contract special such 
lecting bank not chargeable with negligence. that regard the 
trial substance, found that the date the deposit and 
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forwarding the check defendant bank was, and prior thereto had 
been, the usage and custom Federal Reserve banks, including the 
defendant, forward for and remittance direct 
the banks upon which such checks were drawn and receive pay- 
ment either money exchange subject payment drawn the bank 
banks which the checks were drawn, the option the drawee 
bank. The trial court also found that this practice and custom and 
was uniform and continuous and consistent with the best banking 
practices, and necessary and reasonable the collection exchange 
par the volume and the extent that Federal banks are re- 
quired handle business and conducting the normal 
banking transactions the United States; also that such custom and 
practice was well known to, and recognized by, the banks the coun- 
try and the Bank Tomah and the Marine National Bank 
Milwaukee particular. The further finding made that, the 
time the defendant received the check question, and for long time 
prior thereto, the defendant held out and represented the public 
and remitting banks that would receive for and under- 
take collect checks only upon the condition, among others, that the 
remitting bank authorizes the defendant and its subagents forward 
such checks direct the banks which the same were drawn and 
that the remitting banks assumed all responsibility liability 
result such direct routing checks, and that 
the remitting banks authorized the defendant charge back any item 
for which did not receive final payment; also that, the time the 
check question was forwarded the defendant the Milwaukee 
bank, the conditions upon which the defendant agreed receive the 
check for collection were well known the Marine National Bank, 
and were accepted the conditions and terms upon which the 
defendant agreed and undertook the such check. 

demand and receive currency for checks transmitted banks 
for collection would greatly hamper the commercial business the 
country, not render practically impossible conduct the volume 
business now known pass through the clearing houses the 
There was effort made show that this system usage 
vogue the banking world, and particularly among the banks 
Utah and Idaho, not reasonable, that any better system had been 
devised for handling the commercial business the 
country. The court was therefore fully justified, our judgment, 
finding that the practices and usages the banks making these 
the manner which the defendant made the collection 
this ‘was and necessary and reasonable the collection 
exchange par the volume and the extent that said Federal 
Reserve banks are required handle such business the 
the normal commercial and banking transactions the United States.’ 

while not conceding the reasonableness necessity 
the rule interposed defense this action, contends that, granting 
such custom and usage ordinarily employed collecting 
bank without liability, nevertheless, reason the condi- 
tion banks Idaho the date question, was negligence 
the part defendant surrender the check question without re- 
ceiving currency exchange therefor. True, the court found that 
the time question unprecedented situation existed Idaho with 
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respect the financial condition banks, and which condition 
threatened the solvency the banks. nevertheless found that the 
defendant had means ascertaining the condition the Citizens’ 
State Bank Buhl, and had direct personal knowledge its 
condition any knowledge other than the knowledge the general 
condition banks the state Idaho. are unable conclude 
that the knowledge the general banking conditions Idaho would 
require the defendant depart from the usual custom collecting 
checks drawn upon the Citizens’ State Bank Buhl, the absence 
any knowledge its financial responsibility, the absence 
any special directions the method pursue collecting the 
check controversy. The testimony and the findings the court are 
all the effect that the defendant bank, its efforts collect the 
check, forwarded through the bank deposit, pursued the ordinary 
and usual method pursued banks this community. doing 
so, charged with negligence.’’ 


GIFT CERTIFICATE DEPOSIT HELD VALID 


gift causa mortis gift made expectation the donor’s 
imminent death, take effect the event his death. order 
for such gift valid, the donor must competent make the 
gift, there must intent his part make it, and there must 
delivery the subject matter the gift the donee 
someone for him. 

recent decision the Supreme Court North Dakota, the 
question presented was whether there was valid gift causa mortis 
certificate deposit. The case Rosenau Merchants’ Nat. 
Bank Dickinson, 216 Rep. 335. 

The certificate question was payable John Jeschke. The 
latter, two days before his death, while was ill hospital, told 
friend, George Berzell, that had some money bank and that 
this money was for his daughters. asked Berzell take the cer- 
deposit which had been issued him that bank out 
his suit case and keep safe place. The suit case was 
Jeschke’s shop. the following day, sent the key his shop 
Berzell and the latter removed the certificate from the suit case and 
put his safe. After the funeral, delivered Jeschke’s 
daughters. 

Whether there was valid gift the certificate depended upon 
whether the certificate deposit was proper subject matter for 
gift causa mortis, whether there was sufficient manifestation 
Jeschke’s intention make the gift, and whether there was suf- 
ficient delivery the certificate. The court held that the certificate 
deposit was proper subject for gift causa mortis; that there 
was sufficient manifestation Jeschke’s intention make gift; 
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and that the delivery the Berzell was sufficient 
livery make the gift valid. Accordingly was held that Jeschke’s 
daughters were entitled payment the certificate deposit. 

With reference Jeschke’s intention make the gift and with 
regard the question whether there was sufficient delivery 
the certificate, the court said: 


there sufficient manifestation present intention make 
gift? This more question fact than law. are the 
opinion that, his conversation with Berzell, the deceased manifested 
unequivocal intention vest his daughters all his right the 
money represented the certificate deposit. realized, course 
that, they were not present, could not place their physical 
possession. indicated where was kept. said was for his 
girls, and turned the key over Berzell, and directed him get 
the certificate and keep safe place. took these steps after 
was impressed with the seriousness his condition and with the 
fact that had not yet taken any steps effect disposition 
his property. all the cireumstances, what said and did was, 
our opinion, clear manifestation present intention vest 
his daughters all his right the property question, and the 
mere fact that contemplated some further steps way placing 
his affairs shape, should again able about, does 
not argue against the finality his intention manifested what 
said and did regard the certificate deposit. rather 
fact never happened. 

5541 the Compiled Laws 1913 provides: 

gift view death one which made contemplation, 
fear peril death and with intent that shall take only 
case the death the giver.’ 

section 5542 provides: 

made during the last illness the giver under 
which would naturally impress him with expectation 

are the opinion that the facts this case show gift 
causa mortis within the statute. 

there sufficient delivery? The beneficiaries the in- 
stant case were not present, actual delivery them was im- 
possible. was, however, complete delivery Berzell. The 
donor had turned over the key with direction that the certificate 
deposit taken into the possession Berzell, kept him 
safe place—not kept safe place for the donor, but for the 
donees. True, recovery from the illness, the gift would 
revoked; or, under section 5543 the Compiled Laws 1913, the 
gift might have been revoked the testator any time. But the 
testator did not recover, and there evidence indicating any 
attempted revocation before his death. There nothing, therefore, 
qualify the effect the delivery third person. The law 
the subject delivery third person thus stated Corpus 
Juris (28 639): 

there must delivery and complete the 
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gift, does not necessarily follow that the delivery must made 
directly the donee, but the delivery may third person for 
the benefit the donee. Where delivery thus made third 
person, the question whether the gift was thereby completed without 
actual delivery the donee depends entirely upon whether 
son whom the property delivered receives the donor’s 
agent trustee for the donee. And this determined from 
the intention the donor, the situation and relation the parties, 
the kind and character the property, and the things said and done 
regard thereto, disclosed the evidence. the 
mains under the the donor, although the keeping the 
third person, and the latter subject his further direction 
its final disposition, then his relation that agent. If, however, 
the property delivered the donor with intention that the present 
title and ownership shall pass the donee and such intention 
ried into the language employed and the things done re- 
lation thereto, then the gift and the third person 
trustee for the donee. 

property third person agent trustee, for 
the use the donee, and not agent the donor, under such eir- 
indicate that the donor relinquishes all dominion and 
control over the property, sufficient delivery complete the gift, 
which, such not revoked the subsequent death the 
donor before the property has been actually delivered the donee.’ 

authorities supporting the text are numerous and the 
principles enunciated well established that would serve useful 
purpose cite cases showing where the line 
drawn between acts and expressions which constitute the third person 
agent the donor the one hand trustee for the donee 
the other. are clearly the opinion that the instant case the 
facts and show intention the part the donor 
regard the third person trustee for the donee rather than 
his own agent. was engaged making disposition the 
property question that would beneficial his daughters, 
must have appreciated the fact that they were not present, and there 
nothing indicate that anticipated that they would present 
before his illness should result fatally. was contemplating 
that the third person would necessarily hold the certificate deposit 
until after his death, and, since death would revoke the ageney, 
cannot assume that deliberately elected the thing which would 
defeat his own intention. There was nothing 
pression nor his earrying out his expression. The third 
person was act beneficial the deceased, nor was look 
him for any further direction. must assumed, therefore, that 
was engaging the third party act that would make 
his intention effective rather than defeat it. are the opinion 
that the delivery was complete.’’ 
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Banking Decisions 


this department are published each month all the important decisions the 
Federal and State Courts, involving questions pertaining the 
law banking and negotiable instruments 


COLLECTING BANK LIABLE 
DEFAULT 


Ryan Columbia National Bank, Supreme Court South Carolina, 
140 Rep. 593 


The plaintiff deposited the defendant bank check for $750, 
and this amount was his account. The deposit was 
made means the bank’s regular deposit slip, upon which was 
printed small type statement that items payable out town 
were received and collected only the risk the depositor, that 
the bank was not responsible for losses the mail and did not 
guarantee the banks which sent items for collection, and that 
the bank acted only the depositor’s agent. The defendant sent 
the check for collection and correspondent bank 
which collected it. This bank, making remittance the defend- 
ant, used draft upon another bank. Before this draft could 
collected the correspondent bank failed and the draft was dis- 
honored. The defendant then charged back the amount the 
check the plaintiff’s and the plaintiff brought action 
recover that amount. Under the law effect South Carolina, 
the state where the defendant bank was located, collecting bank 
liable for defaults its The defendant sought 
avoid liability, however, the ground that the statement printed 
the deposit slip relieved from liability for the default its 
correspondent. was held that while the bank might, agree- 
ment with its depositor, limit its liability, was obliged prove 
the existence such agreement order avoid liability. was 
further held that the mere presence the stipulation the de- 
posit slip was not. sufficient establish such agreement, and 
that was for the jury determine from the evidence whether 
the plaintiff had assented the stipulation question. 


Action Gerald Ryan, doing business the Ryan Engineering 
Co., against the Columbia National Bank. Judgment for plaintiff, 
and defendant appeals. Affirmed. 


NOTE For similar decisions see Banking Law Journal Digest (Third 
Edition) § 265. 
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Elliott MeLain, Columbia, for appellant. 
Wingate Waring, Columbia, for respondent. 


COTHRAN, J.—This action grows out the following undisputed 
facts: April 16, 1925, the town Denmark, its clerk council, 
remitted the plaintiff, Ryan, check for $750, upon the Citizens’ 
Exchange Bank Denmark, payment certain work which the 
plaintiff had done for the town. April 17th, the plaintiff, who had 
for several years been depositor the defendant bank, the Columbia 
National Bank, deposited the check, indorsed blank him, with 
the Columbia National Bank, the amount which was immediately 
passed the credit his deposit account. The deposit was made 
means the bank’s regular deposit slip, upon which was printed 
small type, the foot the slip, the following: 


payable out town, whether eredited upon receipt 
not, are received and collected only risk the depositor. are 
not responsible for losses the mail and not guarantee the banks 
which send such items, and collecting them this bank only 
your agent, and the responsibility for such must remain with the 
depositor until this bank has received final actual payment check 
sent return for 


The defendant bank promptly transmitted the ‘‘for 
tion and (as stated the the Bank Den- 
mark, different bank from the drawee bank, doing business Den- 
mark. (For convenience will refer the Columbia National Bank 
depository bank,’’ the Citizens’ Exchange Bank ‘‘the 
drawee bank,’’ and the Bank Denmark ‘‘the collecting bank.’’) 
The collecting bank received the check due course, presented 
the drawee bank, received the cash for it, and, remitting the 
proceeds the depository bank, used its own check draft upon the 
Murchison National Bank Wilmington, The depository bank 
then forwarded the check draft the collecting bank the 
Murchison Bank for but before the collection 
made the collecting bank failed, and its check draft was dishonored 
the Murchison Bank. The depository bank then April 22d 
charged back the amount the which had received April 
deposit the plaintiff the plaintiff’s 

The plaintiff’s contains two separately stated causes 
action: (1) Substantially that the depository bank 
ceived the amount the check through its agent, the bank, 
and had right charge the amount back the plaintiff’s 
account, other words that the bank was the agent the 
depository bank, which latter bank should respond the plaintiff for 
the failure the collecting bank make proper returns the 


: 
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tion admittedly made it; (2) that the loss was the result the 
negligence the depository bank the selection collecting agent, 
which was the time heavily indebted the depository bank, and 
that the depository bank, familiar with the affairs the collecting 
bank, knew should have known that was unsafe ageney 
intrust with the collection the check. 

the close the testimony, the defendant moved for directed 
verdict the plaintiff’s first cause action, upon the ground, 
substantially, that under the stipulation notice contained the 
deposit slip the depository bank was relieved all responsibility 
under the the absence allegation negligence 
the selection the collecting bank the collection. The 
motion was refused, and, the case having been submitted the jury, 
verdict for the plaintiff for the full amount claimed was returned. 
From the judgment entered upon this verdict, the defendant has ap- 
pealed, upon the sole ground error refusing the motion for 
directed verdict the first cause action. 


The main question the appeal whether the depositor was 
bound the printed notice upon the deposit slip, the effect which 
that the depository bank received the item ‘‘payable out 
whether passed the credit the depositor not, for collection, 
the risk the depositor’’; that did not become liable for 
the loss the item the mails; that did not guarantee the bank 
which the item might forwarded for collection; that collect- 
ing, the depository bank acted only the agent the depositor; 
that all responsibility for its action remained upon the depositor until 
the depository bank ‘‘received final actual payment check sent 
return for same.’’ 

This stipulation strong apparently could drawn 
establish the relation between the depositor and the depository bank 
that principal and agent, and not indorser and indorsee, seller 
and purchaser, and relieve the depository bank all possible re- 
sponsibility for loss not due its own negligence. Viewing the 
transaction largely matter convenience the depositor, 
which the bank ordinarily receives compensation beyond the gen- 
eral deposit account the depositor, which, however, sufficient 
consideration for the undertaking the bank, does not appear 
unreasonable precaution for the bank take, limiting its un- 
dertaking such stipulation, provided that has become matter 
convention between the bank and the depositor. 


The rule known the United States New York rule, dis- 
tinguished from the Massachusetts rule, has been adopted this 
and has been thus expressed the case Bank Cooper, 
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the other hand, 1884, the Supreme Court the United 
States adopted the English rule, that bank receiving draft bill 
exchange for collection, liable for neglect duty its 
collection, whether arising from the default its own officers, from 
that its correspondent the absence any express 
implied contract varying such 


necessary inference from this declaration the law that the 
Massachusetts rule, the antipode the New York, Federal, and South 
Carolina rule, may into the contract deposit 
expression implication. There evidence the tending 
establish express assent the plaintiff the stipulation printed 
the deposit slip, and the question is, Does the stipulation alone 
establish his implied assent? 

The law, independent the stipulation, against the bank. 
presumed have acted the agent the depositor, and have 
become responsible for the injurious acts its subagent, the collecting 
bank. The effect the stipulation, assented the depositor, 
completely reverses the established law; makes the depository bank 
simply forwarder the check for collection the collecting bank, 
the agent the depositor, and relieves the depository bank all 
responsibility connection with the collection its remittance. 

The stipulation not only the Massachusetts rule into 
the contract deposit, but authorizes the depository bank ac- 
cept the check the bank remittance the collection, 
when under ordinary conditions not authorized accept any- 
thing but money. Federal Reserve Bank Richmond Malloy, 
the Act 1927, Stat. 369.) 

There can question the correctness the principle 
that, the parties have agreed the stipulation altering the pre- 
vailing rule, they will bound thereby. Capital Co. Bank (D. C.) 
(2d) 614; First Nat. Bank Denver Bank (C. A.) 
(2d) 339; Federal Reserve Bank Richmond Malloy, 264 

The question whether the evidence the case presents such facts 
would justify the court deciding, matter law, that such 
agreement was entered into, order sustain motion for 
directed verdict. 

Los Angeles Co. Home Savings Bank, 180 Cal. 601, 182 


reason, far know, why depositor may not 
make such agreement deliberately chooses so, 
able is. But evident that before such statement 
can given effect binding upon the depositor and 
changing substantial particular the relation which presumably 


a 
a 
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thought was entering into, must appear affirmatively that 
consented and agreed either being required sign 
having his attention particularly called it.’’ 


must assumed that, the absence express implied assent 
this vital change, the depositor acted under the established law 
upon the subject; and charge him with implied assent, some cir- 
cumstances beyond the mere presence the stipulation the deposit 
slip should presented, for his knowledge that was 
there, his continual use the slip form, and his settlements with the 
bank conformity with the stipulation and others. 

696, speaking somewhat similar stipulation: 


does, however, afford evidence that the paper de- 
posited was not absolutely sold the ete. 


American Sav. Bank Dennis, Wash. 547, 156 559, the 
court said: 

printed declaration the deposit slip, the effect that the 
bank receiving checks acted only agent, was some evidence 
understanding that was the intention the parties that the bank 
should take the check agent, and not 


ered conclusive evidence the only ground upon which 
directed verdict could have been justified. 

Rep. 809, was held that passenger who paid full fare for gen- 
eral ticket not bound limitations printed thereon, unless his at- 
tention has been especially called them and has assented thereto. 
contract fact made when the ticket purchased, and, 
different from what the law would imply, must stated and 
assented when the ticket 

would simple matter, frequently done some banks, 
obtain the express assent the depositor such stipulation. 
does not that, takes the chance establishing before jury, 
the depositor’s implied assent stipulation which reverses the in- 
cidents the relation between the parties established law. 

are opinion that the existence implied assent the 
stipulation was question fact, which was fairly submitted 
the jury his honor, the trial judge. 

charge you this, connection with the deposit slip, the 
light all the facts and the case, whatever you be- 


lieve those are, that, the depositor its agent knew that con- 
dition the deposit slip, then they are bound 


The judgment this court that the judgment the circuit 
court affirmed. 
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DEPOSIT NOT PREFERRED CLAIM FAIL- 
URE BANK 


Daly People’s Bank Soto, St. Louis, Mo., Court Appeals, 
299 Rep. 838 


The plaintiff forwarded contract the defendant bank 
delivered one the defendant’s depositors upon his paying 
$7,000 the bank. The depositor delivered the bank his own 
for $3,500 and check another bank for $3,500. The 
depositor’s account was overdrawn the time, but the check 
the other bank was collected. This amount was the 
depositor’s Upon the failure the bank, was held 
that the plaintiff was not entitled any preference payment 
over the other creditors. 


Suit Kerfoot Daly, trustee for the Pittsburgh Potosi Lead 
Co., against the People’s Bank Soto. From judgment for de- 
fendant, plaintiff appeals. 

Nagel Kirby, St. Louis, for appellant. 

Francis, St. Louis, Frank Dietrich, Hillsboro, and 
John Evans, St. Louis, for respondent. 


NIPPER, J.—This suit was brought plaintiff establish 
preferred claim against the People’s Bank Soto, and have 
said claim declared trust fund. There was verdict and judgment 
for defendant People’s Bank Soto, hereafter referred 
the Bank, and from this judgment plaintiff has appealed. 

The Bank the hands the state bank commissioner for 
liquidation. 

about November 1920, the plaintiff entered into agree- 
ment with one Cordia, doing business the Cordia Land 
Lumber Co., whereby plaintiff conveyed Cordia the timber 
land Washington County. that date the agreement, 
timber contract, was forwarded the Bank with some other papers, 
delivered Cordia, upon Cordia’ paying the bank the sum 
$7,000. the date above named, plaintiff wrote the Bank in- 
closing the agreement, duplicate, between the plaintiff and Cordia. 
The Bank was notified this letter deliver the original contract 
Cordia when paid said Bank the sum $7,000, and the Bank 
was then asked return the duplicate plaintiff with its draft for 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 
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the above-named amount. This letter the Bank not de- 
liver any the papers Cordia except upon receipt the proper 
funds named therein. The bank was notified that case the matter 
was not closed within week, all papers should returned plaintiff, 

The Bank, through its cashier, acknowledged receipt the papers 
and notified plaintiff that check would forwarded him shortly, 
There was some correspondence followed between plaintiff 
the Bank; but plaintiff never received the money. The 
dealings between plaintiff and the Bank were had through the Bank’s 
who died shortly after the transaction between plaintiff and 
defendant, and before the Bank went into liquidation. 

Cordia testified, over the objections and exceptions de- 
fendant, that the cashier the Bank gave him timber contract 
conveyance, transmitted the Bank plaintiff, and that the 
same day received this delivered the cashier the Bank his 
own check for $3,500 and check Higginbotham for $3,500. 
Cordia’s check was drawn the defendant Bank, and the Higgin- 
botham check was drawn the Washington County Bank, and made 
payable the order the Cordia Land Lumber Co., and 
bore its face the words, timber.’’ was indorsed Cordia, 
and also the defendant Bank, and Higginbotham testified had 
been paid. Higginbotham also testified that gave the $3,500 
Cordia for one-half interest the timber certain land Wash- 
ington County, owned plaintiff. 

The ledger account Cordia with the defendant Bank, beginning 
immediately prior this transaction, and continuing over until after 
the Bank failed, was This 
Cordia’s account was overdrawn all times, and does not show that 
any check for $3,500 was ever charged his tes- 
tified that when delivered the two checks the was 
given draft for $7,000. This was the only transaction ever had be- 
tween plaintiff and defendant Bank, and the Bank was insolvent dur- 
ing all the time and period under consideration. However, appears 
that had excess $7,000 all times, and that the check 
Higginbotham for $3,500 was actually paid the defendant Bank. 
The controversy, the time, was whether not the defendant Bank 
had ever received from Cordia the $7,000, which was 
mitted plaintiff accordance with his instructions. 

The appellant, who was plaintiff below, seeks invoke the rule 
law that where the general assets insolvent bank have re- 
the benefit unlawful conversion trust fund, such 
bank chargeable with the amount the converted fund pre- 
ferred demand. find fault with this pronouncement, but the 
court evidently found, and there was ample evidence support its 
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finding, that the assets the insolvent bank had not received the 
benefit any the $7,000 fund. Plaintiff does not here 
that entitled have the $3,500 which Cordia claims have paid 
the Bank out his own funds declared preferred claim. The ac- 
count Cordia the Bank does not show that any such check was 
charged against it, and also shows that his was overdrawn 
several thousand dollars during all this period. 

Now, the $3,500 Higginbotham check: While admitted 
that this money was paid the People’s Bank this check, ap- 
pears that the very next day after Cordia presented the check 
the People’s Bank his own checking account was de- 
posit $3,500, and there other $3,500 item appearing any other 
place his Therefore, whether Cordia’s testimony com- 
petent the court evidently found that Cordia de- 
posited the $3,500 check his own credit the Bank and the Bank 
therefore received part this fund. There substantial evi- 
dence support the court’s finding this respect. order that this 
$3,500 may impressed with trust, devolved upon the plaintiff 
show that was received the Bank with least implied 
agreement that should kept separate from other funds, and, 
the absence such proof, such deposit presumed general 
one. There being substantial evidence support the judgment 
the trial court, affirmed. 


ACTION IOWA 


Foster Son, Inc., Bellows, Supreme Court Iowa, 216 
Rep. 956 


The plaintiff, banking corporation doing business under the 
laws Wisconsin, brought this action promissory 
note and foreclose mortgage securing the note. The note and 
mortgage question, which were given the plaintiff security 
for loan, were executed Iowa, and the mortgage covered land 
The defendant contended that the plaintiff could not 
recover Iowa statute providing that foreign cor- 
poration doing business the state shall maintain action the 
state any contract made the state unless prior the 
business. was held that this statute did not prevent the plain- 


For similar decisions Banking Law Journal Digest (Third 
Edition) 121. 
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tiff from recovering for the reason that became effective about 
sixteen months after the plaintiff had procured the note and mort- 
gage and was not retroactive. 


Action for judgment promissory note and foreclosure mort- 
gage securing the same. Relief was granted prayed, and this ap- 
peal was taken the defendant Frank Boies, receiver, above 
named. Affirmed. 

Frank Maher and Leslie Parry, both Ft. Dodge, for appellant. 

Wm. Taft and Garfield, both Humboldt, for appellee. 


KINDIG, J.—The determination here made whether 
not section 8427 the Code 1924 bars the plaintiff appellee from 
suing Iowa the obligation involved. 

doing business under the laws Wisconsin, the town Brandon, 
Fond Lae county, said state. February 24, 1920, defendant 
Bime Bellows executed promissory note payable the bank the 
sum $19,000, due March 1925, with interest thereon the rate 
per cent. per annum. the same time, secure the negotiable 
instrument, Bellows, together with his wife, the defendant Bertha 
Bellows, signed and acknowledged real estate mortgage covering 
land Humboldt county, Iowa. Consideration for the transaction 
was loan money. Wm. Taft, attorney and loan agent 
Humboldt, received the application from the borrower and forwarded 
Foster Son, Wisconsin, where was the lender. 
Likewise, the written promise pay and contract security were 
him sent the mortgagee Brandon, the foreign state, where 
they were approved and confirmed, and accordingly draft for the 
amount the was mailed that financial institution 
Taft, and him cashed and the proceeds delivered the mortgagor, 
Bellows, or, his direction, used discharge past due 
the farm question. 

the year 1924 Mr. and Mrs. Bellows conveyed the thus burdened 
premises the First National Bank Gilmore City, above named. 
Interest due March 1926, was not paid, and taxes were allowed 
become delinquent. Bellows, the last mentioned date, was insolvent, 
and the First National Bank Gilmore City financially embarrassed 
the extent that was taken over the banking department, and 
appellant was appointed receiver therefor. Proceedings 
tuted satisfy the lien, resulting decree foreclosure against 
ali defendants, including appellant, and personal judgment against 
Bime Bellows. before mentioned, only one defendant appealed 
and that was Frank Boies, receiver, before mentioned. 


ic 
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defeat recovery, reliance made entirely upon the legisla- 
tion first above referred to. reads follows: 


foreign stock corporation doing business this state shall 
maintain any action this state upon any contract made 
this state unless prior the making such shall have 
procured such permit [to prohibition shall also 
apply any assignee such foreign stock corporation and any 
person claiming under such assignee such foreign corporation 
under either them.’’ 


That enactment first appeared chapter 139 the Acts the 
Thirty-Ninth General Assembly and became effective July 1921. 
This was approximately months after appellee had advanced the 
funds and procured ‘‘the note and mortgage’’ declared upon the 
ease bar. Clearly, that statutory mandate does not control this 
litigation. 


But rather Code 1897, amended the Supplement 1913, 
governs this situation. this edition, section 1637, among other 
things, provides: 


this section shall construed prevent any foreign 
from buying, selling and otherwise dealing 

Pp 3)? 5 
bonds, mortgages and other securities.’’ 


Such exception manifestly excludes appellee from the general 
statements the law, for within the purview this savings clause 
there ample authority for the commencement and this 
suit. 

Upon this subject, said, Prudential Insurance Co. 
Will Cushman al., 130 378, 106 934: 


statutory language [the legislation above referred to] was 
clearly intended cover the ordinary transaction loaning money 
mortgage securities, and there nothing the stipulation facts 
that the note and mortgage this case were received for 
any other consideration than that money loaned advanced 
the plaintiff the defendant.’’ 


III. Unless the paragraph our 1924 Code, relied upon ap- 
pellant, applied retrospectively, the requirements and exclu- 
sions the 1913 Supplement must prevail. 

Established principles compel say that acts 
the lawmaking body, unless otherwise plainly expressed, are aimed 
for the government the future rather than the past. State Iowa 
Telephone Co., 175 Iowa, 607, 154 678, Ann. Cas. 1917E, 539; 
Bankers’ Life Co. Horsfall, 629, 205 714. 

State Iowa Telephone Co., supra, this language: 
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well-settled canon construction that statutes should 
construed prospectively, and not and this true 
although there constitutional impediment.’’ 


IV. Without prohibition the nature advocated, foreign 
poration may sue the courts this state their corporate name. 
Code 1924, 10984. 

not decide the effect said section 8427 the Code 
1924 might could have upon the merits this legal quarrel, were 
applicable, nor any indication here given concerning our thought 
that regard. 

Appellant raised his point the district court plea 
abatement, and trial was had thereon. Complaint now him 
made because that tribunal did not, after the adverse ruling, permit 
the filing general answer containing defenses 
ing this attack section 11223 the Code 1924, which 
recites: 


party shall not, after trial matter abatement, allowed 
the same action answer reply matter 


Moreover, opportunity was afforded for setting forth any excuse 
there may have been for refusing appellee the remedy sought, but this 
was rejected appellant the theory that appeal would 
taken. 

The judgment and decree the district court affirmed. 

Affirmed. 


SURETY HELD LIABLE BOND SECURE 
PUBLIC DEPOSITS 


Page County Fidelity Deposit Co. Maryland, Supreme Court 
Iowa, 216 Rep. 957 


The plaintiff brought this action against the defendant surety 
bond given secure deposits county treasurer. The 
defendant pleaded its defense the action provision the 
bond the that action should brought against the 
surety until after the expiration sixty days after the default 
the principal, and event after the expiration ninety days 
after the default. was held that this provision 
able, and that the plaintiff was entitled recover the bond. 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) § 343. 
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This action against the surety upon bond given pursuant 
sections 7405 and 7406, Code 1924. The the bond was 
the Farmers’ Savings Bank Braddyville. Pursuant the prov- 
isions the statute, this bank became entitled receive deposits 
from the county treasurer the plaintiff county. The defendant 
pleaded, its sole defense, provision the bond which limited 
the time for the bringing action and the failure the plaintiff 
bring such action within such period limitation. The trial court 
awarded judgment upon the bond, and the defendant has appealed. 
Affirmed. 

Stipp, Perry, Bannister Starzinger, Des Moines, for appel- 
lant. 

Paul Millhone, Clarinda, for appellee. 


EVANS, J.—The bond sued contained the following pro- 
vision 

That suit, action, proceedings shall brought 
instigated against the ‘surety’ upon reason any default 
the ‘principal’ until after the expiration days after such de- 


fault, event after the expiration days after such 


The plaintiff having failed bring its action within the period 
hereby stipulated, contended that the action barred the 
limitations the 

The right parties contract stipulate for reasonable 
limitation time for the bringing action thereon has been fre- 
quently recognized many jurisdictions, including our own. The 
right thus recognized originated common law, 
statutes limitation. such right the 
have usually imposed condition that must reasonable 
its time limitation. Our own eases the subject are the follow- 
ing: Stout City Fire Ins. Co., lowa, 371, Am. Dee. 539; 
Carter Humboldt Fire Ins. Co., Iowa, 287; Moore State Ins. 
Co., Iowa, 414, 183; Farmers’ Co-operative Creamery 
Co. Iowa State Ins. Co., 112 Iowa, 608, 904; Bartlett 
Kling Surety Co., 142 548, 119 729; Matheson Iowa 
State Traveling Men’s Association, 180 Iowa, 1019, 164 194. 

the first the appellee that section 8986 the 
Code 1924 controlling herein, and that such section forbids the 
contractual limitation herein contended for. Such section 
follows 


“The notice loss and proof thereof required section 8978, and 
the notice and proof loss under oath insurance 
sonal property, shall given within sixty days from the time loss 


| 

' 
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and action for such loss shall begun within forty days 
after such notice and proofs have been given the company, nor 
shall the time within which action shall brought limited less 
than one year from the time when action for the loss ae- 
provisions any policy contract the contrary shall 
affect the provisions this and the ten preceding 


the other hand, the appellant contends that the right con- 
tract for such limitation implied the provisions section 12768, 
Code 1924, which follows: 


company corporation may released liability 
such surety any bond the same terms and conditions, and 
the same manner, law prescribed for the release natural 
persons such sureties; being the intent this chapter enable 
created, incorporated, chartered for such purposes be- 
come surety bonds required law, subject all the rights and 
liabilities natural 


think that neither section available for the purpose 
which cited. The ground decision the trial court not 
indicated the record. 

further insisted the appellee that the provision relied 
unreasonable one. are the opinion that this contention 
must sustained. 

our previous cited above, have sustained the reason- 
ableness six-month period limitation. have had 
pass upon the reasonableness any shorter period, except 
Cook Heinbaugh, 202 Iowa, 1002, 210 129. The proviso 
under consideration forbids an, action for days after default; and 
likewise forbids action after the expiration days from the 
date default. This brings upper and nether milestones into close 
proximity. reduces the period limitation days. This comes 
very close abrogation the right action. the period 
limitation ever deemed unreasonable one, this one must 
deemed such. hold, and sustain the judgment below such 
ground. See Cook Heinbaugh, above cited. 

There another feature this which should mentioned 
way precaution. The bond question statutory bond given 
pursuant sections 7405 and 7406. The conditions the bond are 
specified broadly the statute. our previous cases, the contracts 
under consideration have been private contracts, usually 
insured and insurer. The parties the contract were under dis- 
ability, nor subject statutory limitation. 

Whether the recognition extended this right contract the 
cited applicable statutory bond, whether any official had 
authority permit acquiesce such contractual provision 
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the statutory bond, whether proviso which renders the surety non- 
suable for days after the principal becomes suable compliance 
with the requirements sections 7405 and 7406, are questions which 
are reserved from the discussion, and upon which intimate 
opinion. This precautionary statement made only avoid any im- 
plication which might arise from the fact that predicate decision 
upon the question unreasonableness. view our conclusion 
that the proviso unreasonable, even between parties private 
have occasion consider any other question. 
The judgment the trial court accordingly affirmed. 


DEPOSIT FOR PURPOSE PAYING OUT- 
STANDING CHECK 


Joy Grasse, Supreme Court Minnesota, 217 Rep. 365 


Where person deposits funds bank for the purpose 
paying particular outstanding check, the bank will not per- 
mitted apply the deposit the payment note the de- 
positor which holds but must pay the amount the check 
the holder. Ordinarily check does not operate assignment 
favor the holder and the holder will not permitted 
bring action against the bank the check. But where the cir- 
show that the check was given with the intention 
operating assignment the present the holder will 
allowed the check against the bank. 


Action Charles Joy and another, co-partners doing business 
the Joy Bros. Motor Car Co., against Palmer Grasse, doing business 
the Palmer Grasse Garage, and the Faribault State Bank. From 
judgment for plaintiffs, the defendant bank appeals. Affirmed. 

Smith Coughlin, Faribault, for appellant. 

Doherty, Rumble, Bunn Butler, St. Paul, for respondents. 


QUINN, recover from the defendant bank upon 
deposit made therein the defendant Grasse for the specifie pur- 
pose providing fund meet check for $2,250.63, issued 
Grasse plaintiffs for automobile from them him. 
The cause was tried the court. Findings fact and order for 
judgment were made favor plaintiffs, upon which judgment was 
entered. From such judgment the defendant bank appealed. 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 234, 1025. 
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During the times herein referred to, plaintiffs were engaged 
handling Packard automobiles St. Paul. The defendant bank was 
conducting general banking business Faribault. Grasse was en- 
gaged the purchase and sale Packard automobiles Faribault. 
For upwards seven years had maintained deposit and 
ing account with the bank. was and had been his general practice, 
known all the parties this action, obtain order from 
for automobile and then purchase Packard from 
plaintiffs, giving his check therefor, drawn the bank, with which 
fill order; then collect for the sale and deposit the amount 
the bank meet his check given plaintiffs. 

Grasse was plaintiffs for under the 
statute. After relating the events leading the conversation with 
Mr. Larson, president the bank, testified what claimed was 
the substance the conversation over the phone, effect follows: 
That Saturday, November 27, about 3.30 the after- 
noon, after completing arrangements for the sale car Kitzman 
Bros., called Mr. Larson and asked him when his check, given 
that day Joy Bros., would get back from the Cities; that was 
for Kitzman Bros. from Joy Bros. who would not 
receive his check until that evening; that also explained 
Mr. Larson that wanted use the for Sunday, but 
that they not give their check for the until Monday 
that when received their check would make deposit 
the same the first thing Monday afternoon Tuesday 
morning; that Mr. Larson then told him that the check would not 
get back until Tuesday; that then said Mr. Larson, right, 
will up, get the ear, and will bring the Kitzman check just 
soon receive and that Mr. Larson said him that would 
all right. 

Mr. Larson testified witness behalf the defendants. 
denied that anything was said the conversation over the phone 
about Joy Bros., about Kitzman Bros., about their check its 
intended deposit. There was other testimony, pro and con, bearing 
upon the substance the conversation had between Mr. Grasse and 
Mr. Larson. 

The court found that the conversation was, substance, related 
the witness Grasse, and that Grasse, reliance upon such arrange- 
ment with the bank, went St. Paul, purchased Packard car from 
plaintiffs, giving his check therefor the bank for $2,250.63, which 
plaintiffs reliance upon the representations Grasse 
his arrangement with the defendant bank; that Grasse received the 
purchased and delivered the same that day Kitzman 
Bros., and the following Monday received their check therefor 
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the sum $2,364.13, drawn another bank Faribault; that 
the following morning, November 30th, Grasse deposited such check 
with the defendant bank; that the bank immediately obtained pay- 
ment upon the check from the bank upon which was drawn and 
applied the proceeds thereof the payment Grasse’s overdraft 
$30.15 and upon demand note for $6,000 which the bank held 
Grasse that Grasse was insolvent; that subsequent the 
deposit Kitzman Bros.’ check, but during the same day, the check 
given Joy Bros. was presented the defendant bank 
ment refused; that thereafter Grasse assigned $2,250.63 the amount 
deposited the plaintiffs written assignment. This was pre- 
sented the bank and payment thereon demanded, which was re- 
fused. 

are the opinion that the court was warranted, under the 
proofs, finding, did, that the deposit the bank, the Kitz- 
man Bros.’ was made pursuant the conversation between Mr. 
Grasse and the president the bank for the purpose 
fund therein meet the check given Joy Bros. and that the bank 
received such deposit for such purpose, the amount the Joy 
Bros.’ check, and that the bank had right apply the same 
any other purpose. 

Under the provisions section 7232, 1923, check, 
itself, does not operate assignment funds the bank the 
eredit the drawer, yet, notwithstanding such provisions, the giving 
check, together with the surrounding may amount 
assignment such fund. Ballard Home National Bank, 
Kan. 91, 136 935; People’s National Bank Swift, 134 Tenn. 
175, 725; Fourth Street Bank Yardley, 165 635, 
Ct. 489, Ed. 855; Hove Stanhope State Bank, 138 Iowa 
39, 115 476; Gruenther Bank Monroe, Neb. 280, 133 
402. 

against the bank, the check given Joy Bros. became effective 
when the deposit was made, and the bank was without authority 
divert the same applying payment the demand note which 
held against Grasse. other words, where bank through its 
president agrees with customer, who indebted demand 
note, that, purchases automobile sell his business 
prospective buyer and issues his check the bank therefor, the 
will paid, provided that the time such check presented the 
drawer shall have deposited the proceeds the sale with the bank, 
and, pursuance such agreement, the customer issues his check 
for the automobile, which sells and deposits the proceeds the 
sale with the bank, the holder such check entitled recover 
the amount thereof from the bank, notwithstanding nothing was said 


= 
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the time the deposit about the application the funds 


posited. 


Affirmed. 


PAYMENT SCHOOL WARRANTS WITHOUT 
TAKING THE WARRANTS 


First National Bank Duluth School District No. 15, Supreme 
Court Minnesota, 217 Rep. 366 


Where school district pays warrants issued without tak- 
ing the warrants will liable bank which purchased 
them good faith even though the school district’s check bears 
notation indicating that given payment for the warrants 
and the check deposited for collection the bank which the 
warrants were purchased. 

this case the defendant school district issued three school 
warrants the People’s State Bank. The latter transferred them 
for value the plaintiff First National Bank. Subsequently the 
school district sent check the People’s State Bank payment 
two the warrants. The check bore the notation ‘‘for war- 
rant 157, and int. School Dist. was deposited the 
People’s State Bank the plaintiff bank which, the time, was 
the holder the warrants. The plaintiff bank apparently col- 
the check without noticing the notation thereon. this 
action the warrants was held that the plaintiff bank was not 
bound the notation and that the school district was liable 
for the amount the warrants. 


Action the First National Bank Duluth against School Dis- 


trict No. Carlton County. From order 
alternative motion for amended conclusions law new trial, 
plaintiff appeals. Reversed with directions. 


Washburn, Bailey Mitchell, Duluth, for appellant. 
Jenswold, Jenswold Dahle, Duluth, for respondent. 


STONE, J.—The purpose this action compel the applica- 


tion, they are available, the funds the defendant school dis- 
trict some its outstanding warrants held 
appeals from order denying its motion, the alternative, for 
amended conclusions law or, default thereof, new trial. 


Three warrants are involved; two for $560 each and one for $2,080. 


similar decisions see Banking Law Journal Digest (Third 
Edition) 985. 
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They were either originally issued soon after issue transferred 
the People’s State Bank Duluth. were thereafter indorsed 
plaintiff. There was admitted balance due the warrants the 
time suit was commenced, which has been paid. The controversy 
over alleged payment $1,150, which was made the treasurer 
defendant the People’s State Bank January 1926. was 
made the assumption that the warrants were still held that bank 
and ignorance their assignment plaintiff. The one point for 
decision whether that payment effective against plaintiff. 
pass without discussion the argument for defendant that estoppel 
otherwise the People’s State Bank was the agent plaintiff, be- 
find nothing the proof which would sustain such con- 
clusion. 

The check sent the People’s State Bank, was drawn Wrenshall 
State Bank, was transmitted mail, and was both intended and 
stated payment two the warrants, designated numbers 
157 and payee bank, appropriating the check its own 
use, deposited with plaintiff the ordinary course 
was plaintiff accordingly the account the payee. 
the face the check was notation that was ‘‘For warrant 157, 
and int. School Dist. When was deposited, plaintiff held 
warrants Nos. and 157. But cannot hold, with defendant, that 
the notation the check bound plaintiff any way affected its 
rights. Such notations check, between drawer and drawee, 
operate only serve the convenience the drawer. Duckett 
St. Rep. 513; State Nat. Bank Dodge, 124 333, Ct. 521, 
Ed. 458. not arguable even that memorandum put 
check the drawer can charge depository with the payee’s misuse 
the proceeds. 

For defendant insisted, correctly, that school warrants 
are mere choses action (Kalman County Grant, 167 Minn. 
458, 209 638), and, although assignable and transferable 
ordinary indorsement and delivery, are subject the rule that— 


thing action assigned, action thereon the as- 
signee shall without prejudice any set-off defense existing 
the time before notice the assignment.’’ Section 9166, 1923. 


That section made expressly not apply ‘‘to negotiable 
transferred good faith and upon good consideration before 
applies past-due promissory notes and bills. Due First 
National Bank, Minn. 33, 426. Past-due negotiable paper 
being the class mere choses action with respect the 
requisite notice assignment order protect the assignee, 
impossible give school district warrants, which never are negotiable, 
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any other different character. They are dealt quasi negotiable 
paper financial institutions, but such custom cannot give them 
any legal character effect that the law does not give them. King 
Cattle Co. Joseph, 158 Minn. 481, 198 798, 199 437. 

Although municipal warrants are the best mere choses action, 
evidences indebtedness, they are sui generis. They are not, and 
themselves, absolute, promise pay otherwise. They are 
devices for properly drawing money from the treasury 
‘the means’ the law for that purpose. State Cook, 
Neb. 318, 693. Municipal corporations cannot seek out 
their creditors when payment due (Read Buffalo, 463); 
these devices the law, warrants, orders, and the require- 
ments that the holders present them for payment. Such requirements 
are incorporated into and govern the contract and the re- 
sulting rights and obligations. Diggs Lobsitz, Okl. 232, 236, 
1069, 1071. Carried its logical result, provision that treas- 
urer shall pay money only ‘‘upon warranis puts him 
position where mandamus will not lie compel part payment 
warrant, because such the warrant will not ‘‘delivered 
him such payment.’’ State Grant, Or. 370, 
855. That follows from the fact that municipal treasurer 
ministerial officer having discretion the disbursement public 
funds. their custodian, nothing more, and authorized pay 
them out only ‘‘lawful City Chester Paxson, 
Pa. Super. Ct. 40. 

Our own statute (section 2833, 1923) the duties 
school district treasurers, and among other things provides that they 
receive and responsible for all moneys the district, and 
shall disburse the same orders signed the clerk and 
signed the chairman, other vouchers authorized law.’’ 
warrants have been presented and not paid for want funds, they 
shall indorsed ‘‘Not paid for want funds:’’ record such 
presentment, non-payment and indorsement required kept 
the treasurer. not required specially register the warrants 
presented favor the payee holder who presents them, 
keep any record their ownership other than that 
issue presentment. The statute that 
every order properly presented and indorsed shall 
per cent. per annum from presentment ‘‘until the 
serves written notice upon the payee his assignee, personally, 
mail, that prepared pay such order; such notice may 
directed the payee his assignee the address given writing 
such payee assignee such treasurer, any time prior the 
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service such The concluding provision that order 
shall draw interest such address not given ‘‘when the same 
unknown the The warrants are payable the payee. 
order,’’ and the statute contemplates their assignment and places 
limit thereon. The notice provided for from the holder for the 
purpose alone entitling him advice when payment may ex- 
pected, and not all secure his right payment and protect him 
against payment prior holder. The question arises, therefore, 
whether holder assignment may far depend upon the mandate 
the statute, making the duty the treasurer disburse money 
only ‘‘on’’ the orders themselves, himself absolved from giv- 
ing notice order protect against payment without notice his 
ownership, prior holder. 

Clearly the duty the treasurer not pay money upon 
warrant unless has the warrant. The law com- 
mands that. That means that the warrant itself must presented 
when payment made. (If lost, and that fact established, an- 
other question, not present considered now would arise.) 
duty course imposed primarily for the benefit the school dis- 
trict and protect its funds. But none the less official duty, 
and think holders school district warrants may take notice 
thereof and depend upon And, they may that, they 
are protected long they hold their warrants, even though they 
not give notice the school district that ownership. Plainly the 
disbursement school district money without the presentation 
order other voucher violation the law for which the treas- 
urer responsible for breach official duty. The school district 
may require him replace the money. Nothing more appearing, 
not payment the warrant upon which was intended apply. 
Certainly, loss ensues, the treasurer and his bondsmen are liable, 
for breach plain legal duty make such use money. 

the rule that where power given statute public officers 
conserve either private interest, the exercise the power 
mandatory even though the grant permissive language. Rock 
Island County United States rel. State Bank, Wall. 435, 
Ed. 419. fortiori, then, may citizen depend upon 
formance official duty which for the benefit the and 
also individuals who have right insist its 
cannot said that the safeguard payment only the order itself 
for the benefit only the district. must 
tended also protect its outstanding evidences indebtedness—its 
orders warrants. the protection inures the holders the 
warrants, and they are absolved, long they hold and are able 
present the warrants for payment, from giving notice their owner- 


he 
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ship, except the statute contemplates that they shall give such 
notice order receive, not payment, but notice that payment will 
made when the warrants are presented. The statute applying 
the warrants counties similar but not identical. Section 869, 
1923. The treasurers villages and cities organized under the 
general law are expressly enjoined ‘‘pay out money except 
written order the designated officers. Section 1174, 
1923. take judicial notice the fact that from very early days, 
while municipal warrants have never been negotiable, they have been 
transferable indorsement and delivery and have been treated 
banks and dealers commercial paper having all the attributes 
negotiability, except that freedom from original defenses. Such 
already indicted, cannot change the legal character 
the instruments themselves nor any rule law applicable thereto. 
But indicative practical construction which should have 
weight when comes examination the effect and purpose 
statutory provision that public moneys can disbursed only ‘‘on 
orders other vouchers authorized law.’’ 

With such clearly specified and well-known duty resting upon 
the officer who make payment, would flying the 
face well-justified understanding the situation all con- 
particularly those whose money finances municipal activities, 
hold now that treasurer, disregard the statute, may make 
payment, carelessly and random, the original payee sub- 
sequent holder and thereby bind another and later assignee whose 
rights happens have notice. 

Order reversed, with directions amend the conclusions law 
agreeably hereto and order judgment for plaintiff. 


DEPOSITOR NOT ENTITLED PREFERENCE 
FAILURE BANK 


Andrew, Superintendent Banking, Eddyville Savings Bank 
Eddyville, Supreme Court Iowa, 215 Rep. 623 


The plaintiff drew check the defendant bank and delivered 
the defendant’s president, who was purchase Liberty Bonds 
and keep them for the plaintiff safe deposit box. The bank 
failed and the plaintiff then discovered that the president had 
purchased bonds and that the check was never charged against 
his account. 


similar decisions see Banking Law Journal Digest (Third 
Edition) 131. 
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was held that the plaintiff was not preferred creditor for 
the reason that the plaintiff did not show that any distinet 
traceable fund came into the receiver’s hands. 


Petition intervention, predicated the theory trust, 
the receivership insolvent bank. The trial court granted the 
preference and established the claim full, without interest, and en- 
tered decree accordingly. The receiver appeals. Reversed. 

John Fletcher, Atty. Gen., and Jones, White Bekman, Ot- 
tumwa, for appellant. 

Smith Work, Ottumwa, for intervener appellee. 


GRAFF, J.—On the 5th day March, 1925, Andrew, 
superintendent banking the state Iowa, was appointed re- 
eeiver the Eddyville Savings Bank Eddyville, and there- 
after duly qualified. the 13th day August, 1925, Sackett, 
appellee herein, filed his petition intervention which recited 
that and prior January 28, 1924, had deposit the 
Eddyville Savings Bank the sum $1,208.16, and that shortly prior 
thereto Harrold, the president and active manager said 
bank, promised and agreed, the instance and request the claim- 
ant, purchase for him United States Liberty Bonds the par value 
$1,200, and that the 28th day January, 1924, the 
dent represented the claimant that the said bonds had been pur- 
chased for the consideration $1,208.16, and that the claimant then 
made and delivered the Eddyville bank certain check said 
amount drawn against his funds deposit 

further alleged that the president the bank then proposed 
the that the Liberty Bonds should kept safety 
deposit box which the Eddyville Savings Bank kept bank Des 
which proposition the claimant consented. then al- 
leged that the president said bank did not purchase any Liberty 
Bonds, and that all the statements and representations made the 
president said bank were false and made for the purpose de- 
this claimant. further recited that the president said 
bank, subsequently the delivery the check the president, rep- 
resented the claimant that the bonds were safety deposit box 
bank Des Moines; that the interest said bonds was due, and 
thereupon was entered his savings bank book, date July 
1924, the sum $24.98. further recited that the claimant 
had knowledge the fact that the Liberty Bonds had not been pur- 
chased and were not kept safety deposit box Des Moines, until 
after the Eddyville Savings Bank had been closed. 

The intervener prayed that his claim the sum $1,208.16 
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given preference over all depositors and creditors the said Eddy- 
ville Savings Bank,’’ and that same set aside trust fund, and 
that the same paid full out the assets belonging said bank, 
with interest per cent., ‘‘less the sum $24.98 him 
said bank July other different allegations are 
contained the petition intervention except stated herein. 

The receiver filed answer the petition, and therein denied every 
allegation contained the petition except expressly admitted 
the answer; that the receiver admits that January 28, 1924, the 
intervener had deposit savings account the Eddyville Savings 
Bank sum excess $1,208.16; that January 28, 1924, the said 
intervener executed certain check drawn against said funds de- 
posit for the sum $1,208.16 and delivered the same the said 
Eddyville bank, but that said check was never charged against the 
said account said intervener the books said bank; that the 
time the said Eddyville bank was closed there appeared the books 
said bank savings account the said intervener upon which there 
was then said account the sum $1,208.16, that 
there also appeared the books said bank checking account the 
said intervener the sum $8.08; that this receiver has allowed 
said intervener claim general depositor the sum $1,223.48, 
with that the receiver denies that any trust fund was created 
the pleaded the petition intervention, but avers that 
the relation debtor and creditor has all times existed between 
said intervener and said bank down the time the closing said 
bank; that the receiver further states that, even though trust fund 
was created reason the facts alleged the petition, said fund 
never came into his hands such receiver the Eddyville bank, and 
denies that the said intervener entitled any preference the 
payment his claim. 

The proof shows that the check was never charged against the 
the intervener, and that his savings account the time 
the receiver was appointed showed credit $1,208.16. 

The controlling legal principle the case bar has been fre- 
quently stated and applied this court. 

Danbury State Bank Leach, 201 Iowa 321, 207 336, 
said: 


order impress trust upon alleged fund, and assert 
preferential claim therefor the hands receiver, two requisites 
are essential: (1) That the transaction out which the claim arose, 
must have involved trust relation, whereby the wrongdoer stood 
the relation trustee the injured party. (2) That the fund claimed 
should traceable into the hands the receiver the augmentation 
the 
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commenting this legal principle, said City New 
Hampton al. Leach, 201 Iowa, 316, 207 348, which opinion 
must read the light the pleaded facts: 


‘‘We have recognized our decisions that these propositions are 


said Bradley Chesebrough al., 111 Iowa 126, 
472: 


plaintiff was trust creditor does not, itself, entitle him 
preference over general creditors. obtain that right must 
show, presumption law otherwise, that his fund has been pre- 
served the hands the assignee, increase the assets the 
estate, from which may taken without impairment the rights 
general 


the same effect the statement the rule the Matter 
the Receivership the First State Bank Corwith, 152 Iowa 


mere fact that claimant’s money should deemed re- 
trust fund not sufficient entitle the claimant the 
preference which asks against the receiver and against other 


See, also, Leach, Superintendent Banking, Sanborn State 
Bank 212 694; Hudspeth al. Union Trust Sav- 
ings Bank, 197 Iowa, 913, 193 279; the Matter the Re- 
the First State Bank Corwith, 149 Iowa, 662, 129 
70. 

may observed, the pleader the case bar, although 
recites facts his petition upon which predicates ‘‘trust’’ 
and offers proof sustain such allegations, there allegation 
the effect that the alleged fund into the hands the receiver 
tion the estate whole,’’ and the proof this particular ab- 
solutely silent. There tracing the alleged trust fund. 
not shown that the receiver ever received dollar assets from the 
bank. presumption arises unless some facts are shown upon which 
base the presumption the claimant’s favor. Merely showing the 
creation trust not enough. This doctrine fully established 
the cited, supra. The absence pleading and proof the 
traceability the fund the receiver fatal the claimant’s case, 
even though concede, arguendo, that trust was properly pleaded 
and established the proof. 

argued the appellant that, the relation debtor and 
having been established the first instance, the appellee, 
upon whom the burden rested, has failed show that such relation- 
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ship ever terminated, and support this contention relies 
Bayor American Tr. Sav. Bk., 157 Ill. 62, 622, and 
Howland People the State 229 Ill. App. 23. 

deem unnecessary determine the proposition whether the 
probative facts not establish segregation the fund 
the bank whereby trust relation may may not affirmed, since 
the principle first announced herein decisive. Without any allega- 
tion whatever the petition the intervener any proof offered 
him that the alleged trust fund came into the hands the 
ceiver, claim must fail. The claimant entitled recover 
general depositor. Wherefore the decree entered the trial 
court reversed. 


BANK NOT ENTITLED PREFERENCE 


Leach, Superintendent Banking, Farmers’ Merchants’ State 
Bank Washington, Iowa, Supreme Court 
Iowa, 215 Rep. 617 


The American Commercial Savings Bank Davenport redis- 
eounted for the Farmers’ Merchants’ State Bank Washington 
two notes aggregating amount $1,850. Subsequently the maker 
paid the amount the notes the Washington bank, and the 
latter wrote the Davenport bank requesting charge the notes 
the the Washington bank and the amount 
thereof the bills payable the latter bank. the same time, 
the Washington bank sent the Davenport bank draft for 
$1,500 bank. The the Washington bank, 
when credited with the $1,500 draft, was sufficient pay the notes. 
The Davenport bank stamped the notes paid, charged them the 
Washington bank, and returned them the latter bank. Payment 
the $1,500 draft was refused the Chicago bank because the 
Washington bank had closed; and the Davenport bank charged the 
draft back the Washington bank, thereby creating overdraft 
$1,416.48. Thereafter the Davenport bank sought have 
claim for the amount the notes allowed preference against 
the Washington bank, alleging that the notes would not have been 
returned the latter bank its account, the $1,500 
remittance, had not been sufficient take care them. was 
held that under the the Davenport bank was not 
entitled preference, for the reason that trust relationship 
existed between the banks; and that the only liability the 
Washington bank was upon the draft upon the overdrawn 
account. 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 130. 
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The American Commercial Savings Bank Davenport, Iowa, 
filed the receivership proceedings against the Farmers’ Mer- 
chants’ State Bank Washington, Iowa, claim for 
Preference was denied, and claimant appeals. Affirmed. 

Lane Waterman, Davenport, and Keeley, Chicago, 
for appellant. 

Edmund Morrison, Washington, Iowa, for appellee. 


MORLING, J.—The claim for preference based upon the pay- 
ment Mathers the Washington bank two notes made 
payable the Washington bank but held the time 
ment the Davenport bank. The notes were for $1,100 and $750, 
respectively, and were paid Mathers the Washington bank, 
April 26, 1924. the time making the payment, Mathers was 
told that the notes were Davenport. The Washington bank was 
then keeping very active account with the Davenport bank. The 
Mathers payments were credited the Washington bank that ae- 
count. The books the Washington bank showed the due 
from the Davenport bank the close business April 25, 1924, 
books the Davenport bank showed the balance 
April 25, 1924, $420.86. April 26th the Washington bank 
wrote the Davenport bank the following letter: 

you kindly charge our account and return the 
charge our account the $750 note Mr. Mathers, held you 


lateral, giving our bills payable for like amount and 
charging the interest the rediscounted note our 


the same date the Washington bank drew its Chicago 
respondent, with whom had sufficient draft for $1,500, 
payable the Davenport bank, and charged its with 
the Davenport bank. The Washington bank sent the $1,500 draft 
the Davenport bank with letter remittance, stating, please 
find for collection and credit remittance items 

Drawn 2—5. Amount This remittance and the 
mentioned were received the Davenport bank April 28, 1924. 
that date the Davenport bank wrote the Washington bank: 

per instructions contained your favor the 26th instant, 
are today charging your account $1,107.34 payment 
Mathers note for $1,100, which note are you. are 
also charging your account $750, this amount your bills 
payable December 5th. This payment note $750 


Mr. Mathers, which held your bills payable. 
note are also 


The two notes were stamped ‘‘Paid’’ (admittedly 
argument before they were returned the Washington bank), charged 


al 


294 THE BANKING LAW JOURNAL 


the Washington bank, and transmitted. The $1,500 draft was 
credited the Davenport bank the same account the 
ton bank. The Washington bank closed the afternoon April 28, 
1924. April 29, 1924, the draft was presented the drawee 
Chicago and payment refused because the closure. 
owing the Washington bank the Davenport bank, according 
the books the latter, April 28, after charging the Mathers 
notes and crediting the draft for $1,500, was $85.83. May Ist the 
draft and protest fees were charged back this account, leaving, 
according it, overdraft $1,416.48. The cashier the Daven- 
port bank testified that claimant had rediscounted the Mathers notes 
for the Washington bank and had never authorized that bank 
them that would not have authorized the return the Mathers 
notes the account, including the remittance $1,500, had not been 
sufficient take care them. The officers the two banks gave 
contradictory and self-contradictory testimony their purposes 
adopting this method transacting the business question, which 
find unnecessary discuss, the legal effect their acts 
determined what they did and expressed, not their undis- 
closed intentions. Valentine Andrew (Iowa) 212 674. 
Claimant urges that the Washington bank was never authorized 
Mathers’ notes, and the same time seeks base trust 
part upon the assumption that agency existed. must gov- 
erned the evidence that there was agency. 

The business under consideration was done correspondence, and 
assumed therein exist. The Mathers notes were in- 
dorsed the Washington bank the order the Davenport bank. 
Apparently the Washington bank was liable the Davenport bank 
for their payment. The letter the Davenport bank plain that 
that bank was charging the account the Washington bank the two 
amounts ‘‘in payment’’ the Mathers notes. There evidence 
that the Davenport bank knew the payment Mathers the 
Washington bank. The Davenport bank accepted the Chicago draft, 
gave the Washington bank for it, charged the with the 
notes, marked them ‘‘Paid,’’ and surrendered them. accepted the 
form remittance together with the balance its books 
payment the Washington bank. Claimant urges that the draft 
was received only conditional payment the notes. Its argument 
assumes that the notes are not paid and that claimant’s right 
recover upon them unpaid. The insolvent’s liability would upon 
the indorsement. Such claim not one entitled preference. 

fraud mistake rescission ground for rescission 
pleaded proved. the facts before us, the Davenport 
came the owner the draft, and the liability the Washington 
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bank upon the draft, upon the overdrawn account. relation- 
ship principal and agent, trustee and cestui que trust, ex- 
press implied, between the two banks, shown. the Davenport 
bank had previously authorized the remittance the draft pay- 
ment the notes, would have been merely the the 
represented the draft. The draft was tendered payment, 
and was accepted, and the absence previous authority remit 
that method immaterial. The case within the Valen- 
tine Andrew 212 674; Leach Iowa State Savings 
Bank (Iowa) 212 748; Leach City Commercial Savings Bank 
212 746; and there cited. The claimant bases its 
part the claimed existence trust relationship between 
Mathers and the Washington Bank. Although the Washington bank 
received from Mathers his money trust for the payment 
notes, and though assume that claimant entitled take advan- 
tage breach such trust, the most that Mathers could claim would 
that his notes were paid and was discharged from 
his obligations upon them. would immaterial him that the 
identical funds paid him were not used the payment. 
has been noted, fraud, mistake, rescission claimed. the 
facts before us, the notes have been paid; Mathers has been discharged. 
Affirmed. 


BANK NOT ENTITLED RECOVER AGAINST 
DRAWER CHECK 


Texas National Bank Fort Worth, Court Civil Ap- 
peals Texas, 299 Rep. 649 


The payee check indorsed biank and deposited 
bank Duneanville, Tex., which bank issued deposit slip 
which was written ‘‘for collection and return The Dunean- 
ville bank indorsed the check the order any bank banker 
and sent with other items bank Fort Worth with letter 
stating that the items were sent for and re- 
questing protest items over $20. The Fort Worth 
mitted the bank draw against the eredit. The latter 
bank failed before the cheek and the drawer 
stopped payment. this action the Fort Worth bank against 
the drawer, was held that title the check had not passed 
the bank and that the bank could not recover against the drawer. 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 272. 
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Action the Texas National Bank Fort Worth against 
O’Hara and others, which Mrs. Marshall intervened. Judg- 
ment for plaintiff, and intervener brings error. Reversed 
manded. 


Craig and Geo. Titterington, both Dallas, for plaintiff 
error. 


Samuels Brown, Fort Worth, for defendant error. 


HIGGINS, J—W. O’Hara exeeuted and delivered his check 
for $1,500 the order Marshall, dated May 1925, drawn 
upon the First National Bank Grandview, Tex. 

The payee indorsed the check blank and deposited same 
May 1925, the Farmers’ Bank Duneanville, Tex., unincor- 
porated bank, owned Cupp. Said bank issued deposit 
slip for the check, signed Cupp favor Marshall, the 
wife Marshall. Above Cupp’s signature upon the slip was 
written, ‘‘For collection and return only.’’ 

The check was indorsed the Farmers’ Bank the order any 
bank banker, and with other items, aggregating $1,827.98, was sent 
the Texas National Bank Fort Worth, Tex., defendant error, 
the Farmers’ Bank, which reads: 


inclose for collection and items listed. Deliver 
papers only upon payment draft. Return once all unpaid items. 

88-1035. Protest all items over $20.00 not bearing this 
stamp similar stamp containing the transit number preceding 
bank 


the same day defendant error acknowledged receipt the 
Farmers’ Bank reading: 


eredit follows: $1,827.98. 

for 

debit: 

items not payable Fort Worth received this bank for 
collection are taken upon the express condition that this bank 
not held liable for the acts omissions any other bank 
whom they may hereafter transmitted loss trans- 
mission, the liability this bank being hereby limited its own acts; 
and should the collecting party convert the proceeds, remit 
checks drafts which are thereafter dishonored, the amount for which 
has been given will charged 


the time the Farmers’ Bank was indebted defendant error 
the sum about $6,000. 

The president defendant error testified his bank 
the Farmers’ Bank with the $1,827.98, and the same was checked out 
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before returns were obtained upon the check. Defendant error in- 
dorsed the check and forwarded same for Payment had 
been stopped, and the drawee refused pay the same. The Farmers’ 
Bank failed May 1925. 

Defendant error brought suit upon the check against O’Hara, 
joining the independent executors the estate Marshall, who 
had died. Mrs. Marshall intervened, setting that she was entitled 
the amount the check. Defendant error asserted that was 
the holder the check due course. O’Hara admitted liability upon 
the check and asked that protected against the adverse claims 
the parties. Judgment was rendered favor the Texas National 
Bank. Mrs. Marshall prosecutes this writ error. 

The unrestricted indorsement the check and its deposit the 
Farmers’ Bank evidenced prima facie the transfer title the check, 
but between the immediate parties the transaction was 
petent qualify the indorsement and deposit the deposit slip 
issued contemporaneously with the deposit, the two writings constitut- 
ing the contract. 357. 

The courts are practically unanimous holding that the title 
paper deposited for the special purpose collection does not pass 
the bank. Bank Sherman Weiss, Tex. 331, 299; 
New York Life Ins. Co. Patterson Wallace, Tex. Civ. App. 
447, 1058; Hobart Nat. Bank Fordtran (Tex. Civ. App.) 
122 and many other eases cited 1046, 1047. 

The slip shows that the check was deposited ‘‘For and 
return only’’; the title did not pass the Farmers’ Bank. 
This defect the title the Farmers’ Bank, however, would not 
affect the right one who the check due course without 
notice the collateral agreement evidenced the deposit slip. 
indorsee negotiable paper must acquire title thereto order 
give him the status holder due course. 1048, note. 

The indorsement the Farmers’ Bank also evidenced prima facie 
its intention transfer the title, but the letter transmitting the check 
defendant error was part the same transaction and stated 
that was for and This letter qualified the 
unrestricted indorsement the Farmers’ Bank. plainly evidences 
the intention the Farmers’ Bank that the proceeds, when collected, 
should credited, but numerous has been held that where 
paper deposited for the title does not pass though 
intended for when collected. However, there are cases which 
hold the contrary where the paper, though indorsed, ‘‘For 
1048, 1049. But the latter line seems that the 
receiving bank could not change the character and effect the trans- 
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the present case the only evidence the purpose and intention 
the Farmers’ Bank its indorsement upon the check and its letter 
transmittal. This letter says the items were for collection 
and This alone, think, evidences plainly that the items 
transmitted were not until but there 
any doubt about the matter removed the further direction 
deliver papers only upon payment draft, return all 
unpaid items, and protest certain items. These latter directions 
are inconsistent with the idea that was the intention the Farmers’ 
Bank transfer immediately the title the various items, for such 
control over the paper would warranted only remained the 
owner. 

are therefore the opinion the title the check did not pass 
defendant error, and the character the transaction was not 
changed its unauthorized immediate credit subject check. Hence, 
the title remained Mrs. Marshall. The deposit slip issued the 
Farmers’ Bank was excluded upon objection defendant error 
that had notice thereof; but the question notice immaterial 
view the fact that the transaction between the two banks was 
insufficient pass the title. The court erred excluding the slip. 

This ruling renders unnecessary discuss other questions pre- 
sented the brief plaintiff error except say that the books 
the defendant error are the best evidence what they show, 
and the court erred admitting the testimony its president 
what they show. 

Reversed and remanded. 


DEPOSITOR ENTITLED SET OFF DEPOSIT 
AGAINST NOTES 


Mobley, State Superintendent Banks, Powell, Court Appeals 
Georgia, 140 Rep. 795 


The defendant, when sued two notes aggregating $700, pay- 
able insolvent bank, defended the ground that was en- 
titled set off against the notes one-half deposit amounting 
$2,162.30. The deposit question was the name the de- 
fendant and his son. was created the son’s depositing the 
bank dividends paid corporation, all whose stock was 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 621. 
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owned the defendant and his son. was held that the de- 
fendant was entitled set off the deposit against the notes. 


Action Mobley, State Superintendent Banks, against 
Powell. Judgment for defendant, and plaintiff brings error. 
Affirmed. 

Waldo Loache, Moultrie, and Gardner, Gardner Crowe, 
Camilla, for plaintiff error. 


BLOODWORTH, J.—A. Mobley, superintendent banks 
the state Georgia, brought suit against Powell, alleging that 
the defendant was indebted petitioner the sum $700, besides 
interest and attorney’s fees; said debt being evidenced two promis- 
sory notes payable the Citizens’ Bank Moultrie, and signed 
Powell; that the assets the Citizens’ Bank Moultrie are 
charge petitioner for the purpose liquidating its affairs; that 
the defendant refuses pay said indebtedness; and that petitioner 
has given notice his intention bring suit and attorney’s 
fees. The notes attached to, and made part of, the petition are 
the usual form promissory notes, one for $500, and one for $200, 
and are signed ‘‘J. Powell the back the 
$200 note appears the following: 


2nd, 1926, offset 


The defendant his answer admitted prima facie case the 
plaintiff, and that the plaintiff would entitled recover but for 
the following facts, which defendant affirmatively pleaded: 


the Citizens’ Bank, the day which closed its doors, 
and ceased business, and which the plaintiff took charge 
thereof for liquidation, was, and continuously ever since said time 
has been, and still is, indebted this defendant the sum $1,- 
306.15, which represents one-half the balance deposit 
$2,612.30, then and now standing the books said bank the 
name and the this defendant and Powell, said one- 
half said deposit being the separate, several, and individual right 
and property this defendant, and the other one-half said deposit 
likewise belonging said Powell, and being his separate, sev- 
eral, and individual right and property. Defendant says that 
the money representing said deposit arose out of, and was deposited 
said bank in, the following cireumstances: Defendant the father 
said Powell. They are all and the only stockholders the 
Grand Theatre Company, corporation—defendant and Powell 
each owning one-half the shares its company 
had its deposit and checking with said bank and 
maintained such account the time the bank and each also 
maintained individual deposit checking account his respective 
name with said bank. said earned dividends and 
cumulated profits sufficient paid the stockholders, and 
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stockholders would direct such earnings paid out and disbursed 
its stockholders, said Powell would, from time time, with- 
draw and separate said dividends earnings from the other funds 
money said corporation issuing the checks 
therefor, and would deposit the same the account 
and Powell. Said earnings dividends paid out and 
belonged, and now belongs, this defendant and Powell 
equal portions shares, each being the owner one-half said stock, 
and said deposit representing money which had already been separated 
from and paid out said corporation them, and which was de- 
posited said for convenience only, and keep separated 
from the deposits other moneys derived from other 

defendant further shows that all withdrawals money 
from said account both him and said Powell were made 
the same time, and equal amounts each them, that the 
interest right each and said deposit has all times re- 
mained, and now remains, the same; and that this defendant has 
all times owned, and now owns, one-half the money represented 
said deposit $2,612.30. 

further avers that neither there now, nor has there 
ever been, any partnership partnership relationship between him 
and said Powell; that there joint relationship any char- 
acter; that they are not now, nor have they ever been, jointly inter- 
ested connected any business, enterprise, industry, promotion 
any kind character whatsoever; that such deposit represents 
joint investment venture, nor had ever been used, nor had they 
ever intended use the same, any joint business, venture, in- 
and that defendant and the said Powell have joint 
interest said deposit, but that said funds were deposited the 
name and Powell for convenience keeping said 
funds separate and distinct from their other respective individual 
deposits, and that there was further other purpose 
action making such deposit. 

further shows that, required the provisions 
the Banking Act 1919 (Acts 1919, made due proof 
his claim, based upon his interest and ownership one-half said 
deposit, and that the said Powell likewise made proof his 
based upon his interest and ownership one-half said 
deposit, within days from the time when the superintendent 
banks caused notice published for such presented; 
that the defendant also then and there claimed the right and made 
application said bank and the plaintiff have set off, against the 
notes sued and defendant’s liability thereon said bank, 
cient amount his one-half said deposit pay off and discharge 
said notes; that the said Powell also, his proof claim his 
one-half said money, likewise recognized, and, writing and under 
oath, advised the plaintiff and said bank this defendant’s right 
to, and ownership of, one-half said deposit, and defendant’s right 
have such set-off allowed; and that the claim and right this de- 
fendant and said deposit and said set-off were supported 
written affidavits both the defendant and Powell duly filed 
with the plaintiff. 
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further shows, December 1926, when executed 
the note sued for $500, which was renewal another note, 
then advised the the Citizens’ Bank that had said 
bank deposit said account more than sufficient amount 
money pay off the notes sued on; that would pay the same, 
the bank preferred receive such payment rather than renew the 
note; and that said bank advised this defendant that would prefer 
renew the note, and would not ask for payment that 
time. The defendant shows that entitled set off 
against his liability the plaintiff the notes sued sufficient 
amount the money owing him said bank, contained and 
represented said deposit, pay off and discharge said 


The defendant prayed that the set-off allowed, and that said 
notes decreed and adjudged paid. 

The plaintiff demurred the defendant’s answer the ground 
that: 

matter defense set said plea and answer, and 
the facts therein stated are not sufficient constitute defense 
entitle the defendant the set-off claimed; said deposit not being 
owed the defendant his individual 

The demurrer was overruled. 

agreement the case was submitted the presiding judge, 
decided the first term, and ‘‘passed the court, with- 
out the intervention jury, and upon the pleadings, both parties 
agreeing that the allegations the petition and answer are true, and 
shall used all the 

The judge held that the defendant was entitled the set-off 
claimed his answer, and entered judgment his favor and against 
the plaintiff. 

The demurrer was properly overruled. 

The court did not err allowing the set-off claimed de- 
fendant’s answer. 

affirmed. 


BANK PURCHASING ASSETS BANK HELD 
NOT LIABLE FOR DEBT SELLER 


Carswell National Exchange Bank Augusta, Supreme Court 
Georgia, 140 Rep. 755 


The National Exchange Bank Augusta from the 
Augusta Savings Bank assets the latter bank under 
contract providing for the sale the assets and further providing 
that the savings bank should deposit the National Exchange 


THE BANKING LAW JOURNAL 


Bank sum sufficient discharge all the liabilities 
the savings bank its depositors; that the purchasing bank should 
assume all the liability the savings bank its depositors; 
that the National Exchange Bank should furnished list all 
the depositors the savings bank, with statement the correct 
amount due each depositor. was held that the National Ex. 
change Bank did not, under this contract, assume the liability 
the savings bank person not named the list depositors. 


Suit Mrs. Lula Carswell against the National Exchange 
Bank Augusta. general demurrer the petition was sustained, 
and the plaintiff brings error. Affirmed. 

Pierce Bros., Augusta, for plaintiff error. 

Callaway Howard, Augusta, for defendant error. 


BECK, Lula Carswell brought suit against the 
National Exchange Bank Augusta (hereinafter called the Exchange 
Bank, defendant), alleging that defendant national bank or- 
ganized under the laws the Congress the United States, with its 
banking house and principal place business Augusta, Ga.; that 
for number years prior August 1921, the Augusta Savings 
Bank, banking corporation organized under the laws Georgia, with 
its place business Augusta, was engaged general 
banking business said city, soliciting and receiving deposits from 
the public; that during the year 1922, and for many years previous 
thereto, the operation, control and management the Augusta Sav- 
ings Bank and the National Exchange Bank were effect one and 
the same, both banks having the same president and general manager; 
that petitioner was depositor the Savings Bank 1922, having 
deposit about some $7,000, which was duly entered upon 
book issued her the bank, the bank agreeing pay petitioner 
per cent. interest per annum thereon; that June, 1922, her hus- 
band stated her that was financially involved and owed large 
sums money the Savings Bank, that the president that bank 
was going take her money deposit payment this debt, and 
that, unless she signed check payable said bank for the full 
amount her deposit, the bank would proceed against her husband, 
and put him bankruptey; that her husband importuned her 
the demands the president the bank, whereupon she 
signed check for the full amount her deposit, making payable 
the Savings Bank, and gave with her passbook her husband, 
who delivered them the Savings Bank; that the president the 
bank conceived the entire scheme for the purpose procuring the 
payment her husband’s debt, knowing the financial embarrassment 
her husband and using him instrument the execution 
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such scheme; that her act signing the check the 
was void; that she did not receive anything value reason 
signing the check and surrendering her passbook; that the full amount 
her check, $7,115.53, which was the total amount her deposit, 
was credited the indebtedness her husband the bank; that her 
money was thus fraudulently obtained the president the Savings 
Bank June, 1922; that December, 1922, the Savings Bank was 
merged with the Exchange Bank, the latter bank taking over all the 
liabilities the former; that all the books, ledgers, deposit slips, 
passbooks, checks and other records kept the Savings Bank were 
taken over the Exchange Bank, and that, the time petitioner’s 
money was fraudulently obtained, contended, the same person was 
president both banks. 

Petitioner prayed that the Exchange Bank required bring 
into court her said check; that the same declared null and void; 
that the Exchange Bank required produce her passbook; that 
any entries therein showing payment petitioner canceled and 
declared null and void; that the books and records the Exchange 
Bank made show petitioner depositor therein for the full 
amount above stated, with interest per cent., according the 
terms her deposit the Savings Bank; and that she have judgment 
against the Exchange Bank for such sum with interest; and for other 
equitable relief. The plaintiff amended her petition, alleging, sub- 
stance, that during November, 1922, when said merger took place, the 
National Exchange Bank assumed all liability the Augusta Savings 
Bank petitioner among its other depositors, and bound and obligated 
itself pay the same with interest; that May, president, 
and the other officers the Exchange Bank knew that time that 
petitioner was depositor the Savings Bank the sum above set 
forth; and that the scheme May procuring her check payment 
her husband’s debt rendered illegal and void, May being presi- 
dent both banks, and the former the Savings Bank hav- 
ing been elected official position the Exchange Bank the time 
the latter took over the liabilities the Savings Bank, also know- 
ing the fraudulent scheme. Other amendments were filed, showing 
the relation the Savings Bank and the Exchange Bank each 
other, and the relations certain officers named both the banks. 
The court sustained general demurrer the petition amended, 
and dismissed the action; and the plaintiff excepted. 

Conceding that the which the plaintiff signed the 
check payable the Augusta Savings Bank for the amount her 
deposit and delivered it, with her passbook which had been issued 
her the Savings Bank, her husband, for delivery the bank 
payment the indebtedness her husband the bank, were such 
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render the bank that received the check liable her for the 
amount her deposit, because the check was drawn payment 
her husband’s debt under that amounted duress, 
nevertheless part this liability was thrown upon the Exchange 
Bank. The Savings Bank and the Exchange Bank were separate and 
distinct entities; they were two corporations. The fact that the same 
person was president both banks and that there were other persons 
who were directors both banks did not alter this fact, even though 
knowledge such president any the directors might ascribed 
both banks. The two banks were separate and and con- 
tinued long the Savings Bank existed. When Mrs. Carswell 
drew her check and delivered her husband and also delivered her 
passbook which had been issued her the Savings Bank, this 
was done pursuance scheme devised the Savings Bank 
its officers whereby Mrs. Carswell should pay the debt 
band, the bank was still liable. But whether the liability was that 
bank depositor not decided. pretermit any discussion 
that question; for the court the opinion that if, because the 
which the plaintiff signed her check, the liability 
the Savings Bank her for the amount her deposit continued 
deposit liability the part the Savings Bank, not think 
that this liability became liability the Exchange Bank under the 
contract between the two banks, under the terms which the Ex- 
change Bank bought the assets the Savings Bank and assumed its 
liabilities therein specified. The contract last referred 
follows: 

agreement and contract entered into this day No- 
vember, 1922, between the Augusta Savings Bank, under 
the laws said state, Richmond County, Ga., party the first 
part, and the National Exchange Bank Augusta, banking corpora- 
tion under the acts Congress, said and state, party 
the second part, witnesseth: That, whereas the board directors 
the National Exchange Bank Augusta, its regular meeting held 
the day October, 1922, adopted resolution authorizing 
and directing the committee said board enter into con- 
tract with the Augusta Savings Bank, Augusta, purchase the 
bills receivable and notes said Savings Bank their present value, 
and purchase the United States bonds and municipal bonds owned 
said Savings Bank their fair market value, and said contract 
provide that upon deposit said Savings Bank the National 
Exchange Bank sufficient funds pay all the depositors the 
Augusta Savings Bank, obligate the National Exchange Bank 
assume all liabilities its depositors and pay the same off when 
demanded and ealled for the usual banking manner; and whereas 
thereafter, meeting the stockholders the Augusta Savings 
Bank, called resolution the board directors 
written notice which, stating the purpose the meeting, was 
mailed each stockholder, and which meeting there were present, 
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either person represented proxy, 974 shares the capital 
stock said Savings Bank, out total 1,000 shares, was 
unanimously resolved that said bank into voluntary liquidation and 
closed, and surrender its charter and franchise corporation 
the state Georgia, and was further resolved that the board 
directors the Augusta Savings Bank, through its committee, 
authorized enter into contract with the National Exchange 
Bank Augusta for the sale said Savings Bank the National 
Exchange Bank all the notes and bills receivable the Savings 
Bank which the said National Exchange Bank could legally buy, 
their present value, and for the sale all the United States bonds and 
municipal bonds said Savings Bank, their fair market value 
said National Exchange Bank, and said contract provide for the 
deposit said Savings Bank the National Exchange Bank suffi- 
funds pay all the depositors the Augusta Savings Bank 
upon the agreement and obligation the part said National Ex- 
change Bank assume all liability said depositors and pay the 
same off when demanded for the usual banking manner: 

therefore, pursuance the authority said resolution 
contained, each said banks, acting and through the com- 
mittee its respective boards, does hereby enter into the following 
agreement and contract: 

The Augusta Savings Bank hereby agrees sell, and the 
National Exchange Bank hereby agrees buy, all the notes and 
bills receivable said Savings Bank which the said National Ex- 
change Bank legally buy, their respective values the time 
the transfer and assignment thereof; also all the United States 
bonds and municipal bonds said Savings Bank, their fair market 
value, the price all said securities paid for the 
time the transfer and delivery thereof. 

further agreed between said parties, that, upon the com- 
pletion the sale said securities, the Augusta Savings Bank shall 
deposit the National Exchange Bank sufficient sum 
meet, pay off, and discharge all the liabilities said Savings Bank 
its depositors, for the purpose meeting, paying off, and discharg- 
ing its liabilities said depositors; and, upon said deposit being 
made, the National Exchange Bank hereby assumes all the liability 
the Augusta Savings Bank its said depositors, and obligates and 
binds itself pay off the same when demanded ealled for the 
usual banking manner. 

further agreed between said parties that the time the 
Augusta Savings Bank makes said deposit the National Exchange 
Bank for the purpose meeting its liability its depositors, shall 
furnish the National Exchange Bank accurate, correct and 
fied list all its depositors, and with statement the correct 
amount due each said depositors, together with all information 
its possession, enable said National Exchange Bank identify 
said depositors. 

further agreed that after said deposit shall have been 
made the National Exchange Bank for the purpose paying said 
depositors, said banks shall give due notice thereof advertisement, 
sufficient put the depositors the Augusta Savings Bank full 
notice said arrangement for the payment their deposit accounts. 
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witness whereof said parties have each caused these presents 
properly executed the name said banks, the 
finance committees and boards trustees each said banks, the 
day and year first above written.’’ 


There had been, before the execution this final contract and 
agreement between the two banks, certain resolutions the banks 
separately, and advertisements the transaction between the two 
banks and notice the consummation the agreement, which re- 
ferred the entire transaction merger consolidation. But 
the essential character the transaction determined this 
final contract between the two banks; and not think that under 
the Exchange Bank became liable for any the debts obliga- 
tions the Savings Bank except those that are specified. The duties 
and obligations the two banks relatively each other were set 
forth this contract. not think that this amounted merger 
the two banks, using the word ‘‘merger’’ the sense consolida- 
tion, frequently used. ‘‘By consolidation its proper and 
more restricted sense meant union, merger, blending coalescence 
two more corporations one corporate body, whereby, gen- 
eral, their property, powers, rights and privileges inure to, and their 
duties and obligations devolve upon, new organization thus 
into being, and they cease exist except constructively certain 
as, for instance, where the jurisdiction the courts and the 
power the state tax and regulate are concerned. has been 
said that, rightly understood, there never can consolidation 
corporations except where all the constituent companies cease exist 
separate corporations and new corporation, the consolidated cor- 
poration, comes into 155. And again, mere 
purchase one corporation the property and franchise another 
corporation not consolidation the two corporations. Both 
the nature the transaction and the legal flowing from 
it, purchase one corporation the franchises and property the 
other something very different from consolidation two cor- 
porations the franchises and property both. The purchase 
one corporation ‘of the property another not different law 
from similar contract between individuals, except, perhaps, the 
fact that legislative authority may required the one case and not 
the Id. 156. Under the contract this case, which 
insisted amounted merger the sense consolidation, there 
was agreement upon the part the Savings Bank and 
agreement ‘‘buy’’ upon the part the Exchange Bank, and the 
property and assets thus sold one and bought the other were 
specified. The specification the assets sold the following terms: 
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the notes and bills receivable said Savings Bank which 
the said National Exchange Bank can legally buy, their respective 
values the time the transfer and assignment thereof; also all 
the United States bonds and municipal bonds said Savings Bank, 
their fair market value, the price all said securities paid 
for cash the time the transfer and delivery thereof.’’ 


And then was also agreed that, upon the completion the sale 
said the Savings Bank should deposit the Exchange 
Bank sufficient sum cash pay off and discharge all the lia- 
bilities the Savings Bank ‘‘to its and, ‘‘upon 
deposit being made, the Exchange Bank assumes all the liability 
the Savings Bank its depositors and obligates itself pay off 
the same when demanded for the usual banking manner.’” 
And the Savings Bank, under the terms the same contract and 
part thereof, was ‘‘furnish the Exchange Bank accurate, cor- 
rect, and certified list all its depositors, with statement the 
amount due each the not alleged that 
Mrs. Carswell’s name was upon the list depositors furnished 
the Exchange Bank the Savings Bank, and the inference from the 
entire petition that was not there. And conclude that, even 
there was deposit liability the part the Savings Bank 
the time this contract was signed, that liability was not assumed 
the Exchange Bank. Considering all the allegations the petition, 
liability the Exchange Bank the plaintiff this case was 
shown, and the court properly sustained the general demurrer the 
petition. 

Judgment affirmed. 


PAYEE CHECK HELD PREFERRED CRED- 
ITOR INSOLVENT BANK 


Thomas Mothersead, State Bank Commissioner, Supreme Court 
Oklahoma, 261 Pac. Rep. 363 


The plaintiff indorsed and deposited bank for collection 
and check drawn the Bank Shattuck. The bank 
which the check was deposited the amount thereof 
the plaintiff’s and forwarded the check Federal Re- 
serve bank for collection and remittance. The Federal Reserve 
bank presented the check the drawee bank, and the latter 
charged the amount thereof the drawer’s account. The drawer 


NOTE—For similar decisions see Banking Law Journal Digest 
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the time had his credit sufficient funds pay the check. 
The drawee bank sent draft covering the amount the check 
the Federal Reserve bank. This draft was drawn favor 
the latter bank bank Wichita, Kan. The Federal Reserve 
bank presented the draft the Wichita bank for payment, but 
payment was refused. When the draft was issued and when was 
presented the Bank Shattuck had deposit with the Wichita 
bank funds more than sufficient pay the draft. the day the 
draft was presented for payment, the Bank Shattuck closed its 
doors. When payment the draft was refused the plaintiff was 
compelled refund the amount the check the bank which 
had deposited it. Under these was held that 
the plaintiff was preferred the Bank Shattuck. 


Action Thomas against Mothersead, State Bank 
Commissioner, liquidating agent for the Bank Shattuck. From 
judgment that plaintiff was general creditor the bank, plaintiff 
appeals. Reversed and remanded, with directions. 

Leedy, Arnett, for plaintiff error. 

McKenzie, Oklahoma City, for defendant error. 


TEEHEE, appeal from judgment the district 
court whereunder the application Thomas adjudged 
preferred creditor the Bank Shattuck, insolvent, the sum 
$564.75 was denied. the trial court the plaintiff error was 
plaintiff, and the defendant error was defendant. they thus 
appeared the trial court, they will hereinafter referred to. 

July 23, 1924, plaintiff filed claim with the defendant, 
liquidating agent for the Bank Shattuck, the amount $564.75 
whereunder requested that determined and adjudged 
the defendant preferred creditor the bank said sum. The 
facts upon which the claim was based are substantially follows: 

May 1924, one Mitchell, depositor the Bank 
Shattuck, gave plaintiff his check drawn said bank the sum 
$564.75 payment certain merchandise purchased from plain- 
tiff. the same date plaintiff indorsed and deposited this check 
with the Bank Vici for collection and remittance. The Bank 
Vici the amount the check plaintiff’s May 
1924, the Bank Vici transmitted the check the Federal Re- 
serve Bank Oklahoma City for collection and remittance. May 
1924, like manner the Federal Reserve Bank presented the check 
the Bank Shattuck for payment and remittance, which, together 
with several other items, aggregated the sum $2,262.62. the 
same date the Bank Shattuck accepted the check, paid the same, 
charged the amount thereof Mitchell’s account, said depositor 
the time having his credit sufficient funds pay said check, and 
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remitted therefor, including the other items, its draft favor 
the Federal Reserve Bank drawn the Union National Bank 
Wichita, Wichita, Kan. May 13, 1924, the Federal Reserve Bank 
presented the draft letter the Union National Bank for pay- 
ment, which was refused. the date the issuance the draft 
and presentation thereof for payment, the Bank Shattuck had 
deposit with the Union National Bank Wichita more than sufficient 
funds liquidate said draft. the date presentation the 
draft for payment the Bank Shattuck closed its doors, whereupon 
the defendant took charge the bank and its assets for liquidation. 
part the assets the bank, there was cash amount much 
excess the amount the draft. Upon refusal payment the 
draft the Union National Bank, plaintiff was compelled refund 
the Bank Vici the amount the check. 

The defendant denied the application plaintiff adjudged 
preferred creditor and classified him general creditor. 
October 1924, plaintiff filed his claim the form presented 
the defendant the district court, where was the court treated 
petition. There were other pleadings and therefore re- 
sponse thereto the defendant. 

the trial April 1925, the parties proceeded upon de- 
murrer which raised the question the sufficiency the petition 
entitle plaintiff adjudged preferred creditor the Bank 
Shattuck said sum $564.75. October 1925, the court ren- 
dered judgment denying the contentions plaintiff and affirmed the 
action the defendant whereunder plaintiff was held general 

Plaintiff contends that under the facts above summarized 
was entitled classified preferred creditor, and that the trial 
erred not holding, whereas the defendant, without challenge 
the facts thus set up, contends that they are not sufficient take 
plaintiff out the general class, and that therefore the judg- 
ment the trial court was and should affirmed. 

Subsequent the trial this case this court, Kansas Flour 
Mills Co. New State Bank Woodward, 256 43, laid down cer- 
tain principles, which, under the facts the cause bar, our 
view are controlling and decisive this appeal. paragraph 
the syllabus that this court held follows: 


claim allowed preferred claim against the 
state bank commissioner charge insolvent bank, neces- 
sary establish, first, that the claim question trust fund; and, 
second, that the fund some form was part the assets the 
bank which passed into the hands the commissioner.’’ 


The facts that were substantially follows: 


ay 
the 
me, 
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The Flour Mills Co., October 1923, sold and shipped 
flour from its place business Anthony, Kan., Adams 
Crump Woodward, Okl. The bill lading therefor, with draft 
cash item the amount $913.34 drawn the purchaser, was 
mailed the New State Bank Woodward for with in- 
structions that the draft was not treated deposit, and that 
upon collection the proceeds were accounted for the company 
and not commingled with other funds the collecting bank. 
October 11, 1923, Adams Crump paid the draft drawn 
the New State Bank, which turn accepted the check, stamped 
and charged the same the account Adams Crump, its 
depositor. The bank did not remit the company the proceeds the 
draft, and October 13, 1923, closed its doors when the state bank 
took charge thereof for liquidation. 

the time payment the draft the bank had hand funds 
more than sufficient have transmitted the proceeds the 
The company presented its claim the commissioner and asked 
adjudged preferred which was denied, but classified 
general The company filed its action the district 
alleging these facts. Upon hearing, the action the commis- 
sioner was affirmed. This court held that under that state facts 
the brought itself within the rules above quoted, and 
paragraph the syllabus, said: 


state bank, accepting for collection draft expressly marked, 
treated deposit—the funds obtained through its 
tion are accounted for and are not commingled with 
the other funds the collecting bank,’ handles such collection 
agent, and the proceeds become trust fund the hands the 
bank, subject traced into the hands the bank commissioner, 
who takes over the bank 


With respect the method handling the transaction, the court, 
paragraph the syllabus, said: 


bank accepts draft for collection under paragraph 
above and receives payment such draft check drawn upon 
itself one its own depositors who has then his credit balance 
sufficient his check, and the bank has hand sufficient 
pay the check, the transaction the same though the bank had 
actually received the payment the draft. The inten- 
tion the parties such case cannot defeated mere methods 
bookkeeping and banking.’’ 


will noted that the case bar, under the admitted facts, 
Mitchell’s check was deposited the plaintiff with the Bank Vici 
for collection and remittance, and that the check, through the channels 
banking outlined, reached the hands the Bank Shattuck 
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which was drawn, not for deposit, but for collection and remittance 
the Federal Reserve Bank. Upon receipt the check, the Bank 
Shattuck paid the same charging its depositor’s account there- 
with, and drew its own draft the Union National Bank Wichita 
covering the proceeds the check, together with the other checks 
mentioned, and transmitted the same the Federal Reserve Bank 
directed. 

cannot doubted that during all these transactions there 
existed the relationship principal and agent between the plaintiff 
and the Bank Vici and the other banking concerns acting for the 
Bank Vici, and that this relationship continued until the 
tion the transaction. Kansas Flour Mills Co. New State Bank 
Woodward, supra; Bank Commerce Ingram, Okl. 46, 124 
64; Kesl Hanover State Bank, 109 Kan. 776, 204 994; State 
Nat. Bank First Nat. Bank, 124 Ark. 531, 187 673. 

Likewise, under these authorities, upon receipt the check and 
payment thereof the Bank Shattuck charging the account 
Mitchell and the issuance draft therefor the Federal 
Reserve Bank Oklahoma City, drawn the Union National Bank 
Wichita, the amount the Mitchell check represented the draft 
was thus resolved into trust fund. And the Union National Bank 
Wichita having refused payment the draft, the fund necessarily 
its segregated form was part the assets the insolvent bank 
which must have, will have due course liquidation, passed 
into the hands the defendant, and thus the assets the insolvent 
bank the possession the defendant were augmented the amount 
the Mitchell check. 

Kansas Flour Mills Co. New State Bank Woodward, 
supra, this court, paragraph the syllabus said: 


such being shown that the bank, the time, had suf- 
ficient cash cover the item, and that sufficient cash came into the 
hands the bank commissioner liquidating agent, the assets the 
bank his hands being thus augmented, the commissioner should 
pay such trust fund preferred 


see between the nature and result the trans- 
action that case and such feature the transaction had the case 
bar. The transaction that being sufficient constitute the 
item involved preferred claim, the transaction the under 
consideration necessarily must sufficient give the plaintiff 
preference over general creditors the Bank Shattuck. 

have given consideration the citations authority con- 
tained defendant’s brief support his contentions, but under 
the case Kansas Flour Mills Co. New State Bank Woodward, 
supra, and supporting authorities therein cited, wherein several 
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defendant’s cases him relied are referred and held inappli- 
and the principle the others not followed, his contentions 
cannot sustained. Accordingly, the judgment the district court 
reversed and the cause remanded, with directions the trial court 
enter judgment for plaintiff. 


OWNER DRAFT NOT PREFERRED CRED- 
ITOR INSOLVENT BANK 


Andrew, Superintendent Banking, Darrow Trust Savings Bank 
New Hampton, Supreme Court Iowa, 217 Rep. 438 


March 1925, the claimant sent note the Darrow 
Trust Savings Bank, with letter stating that the note was sent 
for collection and return. the following day, the maker re- 
newed the note the giving new one. The old one was 
stamped ‘‘Paid’’ and surrendered the maker. The new note 
was made payable the Darrow bank. The note was not entered 
the bills receivable account the bank, and there was some 
uncertainty what became it. There was some evidence 
that was sold the president the bank, but did not appear 
that the bank ever received the proceeds. 

The claimant never authorized the renewal the note. 
July 20, 1925, wrote the bank demanding the return the note 
first mail. Kolthoff, the president the bank, then sent the 
claimant check for the amount the note, drawn the Darrow 
bank. The check was signed ‘‘A. Kolthoff, Special 
The claimant promptly presented the check for payment but the 
bank was closed before was presented and consequently the 
was not paid. When the bank closed, the amount credited 
Kolthoff, Special Account,’’ was greater than the amount 
the note. The claimant did not learn the renewal the 
note until after the bank closed. filed claim for the amount 
the check which had received from Kolthoff and sought 
have his claim established preferred claim against the bank. 
was held that the bank was liable converter the claim- 
ant’s note, but that the claimant was not entitled preference 
payment out the funds the bank since was not estab- 
lished that the receiver the bank received the funds derived 
from the sale the note, and appeared that the president acted 
fraudulantly and for his own purposes misappropriating the 
funds. was therefore held that the claimant was general 
the bank and not preferred creditor. 


For similar decisions see Banking Law Journal Digest (Third 
Edition) 271. 
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Claim for preference the funds the hands the receiver 
insolvent bank. The trial court denied any relief the claim- 
ant, and the latter appeals. Modified and affirmed. 

See, also 216 551, 553. 

William Salisbury, Osage, and Condon, New Hamp- 
ton, for appellant. 

Geiser Donohue, New Hampton, and John Atty. 
Gen., for appellee. 


FAVILLE, J.—On December 25, 1924, the appellant purchased 
the Darrow Trust Savings Bank New Hampton note $1,900, 
made one Klatt and wife. March 1925, the claimant sent 
said note said Darrow Trust Savings Bank, the letter advice 
stating that said note was sent collection and 
April 25, 1925, the president the Darrow Trust Savings Bank 
wrote claimant that the maker said note was arranging for loan 
and asked permitted carry the note for little while. 

appears, however, that March 1925, Klatt renewed the 
note the giving new one. The old note which had been sent 
the Darrow Trust Savings Bank claimant for collection, was 
stamped ‘‘Paid’’ and surrendered the maker that time. 
appears that the new note was made payable the Darrow Trust 
Savings Bank. This note was not entered the bills receivable 
account the bank. The transaction was carried A.J. Kolthoff, 
the president the Darrow Trust Savings Bank, but entries 
appear have been made any the books the bank regard 
the transaction. There positive evidence the record 
what was done with the new note. may fairly inferred from the 
record that was transferred one Williams. There proof 
that ever became asset the Darrow Trust Savings Bank. 
was not entered the discount register the bank and was not 
held it. The claimant did not authorize any such renewal, and did 
not know that any such renewal note was existence until after the 
Darrow bank closed. 

July 20, 1925, the claimant wrote the Darrow bank, demand- 
ing that return the Klatt note ‘‘by first mail.’’ Instead doing, 
July 21, 1925, Kolthoff, president the Darrow bank, sent 
claimant check for $1,986.55, drawn the Darrow bank. The 
check was signed ‘‘A. Kolthoff, Special The check was 
received the claimant July 22, 1925, and promptly presented 
for payment, but the Darrow bank was closed July 22d, and the 
check was not paid. the day the bank closed, the ‘‘A. Kolth- 
off, Special carried $2,437.25. The Darrow 
bank was placed the hands receiver, and appellant filed claim 
for the amount said check and sought have preference estab- 
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lished therefor. The trial court denied the claimant the rights 
either depositor general creditor. 

When appellant sent the note which held the Darrow bank 
for collection and return, established once the relation prin- 
cipal and agent between and said bank. Page County Rose, 130 
Messenger Carroll Trust Savings Bank, 193 608, 187 
545; Leach Battle Creek Savings Bank, 202 Iowa, 875, 211 
527. The Darrow bank has never accounted the appellant for said 
note, and liable, conversion least, for the value said 
which presumed the amount due thereon. The important 
question this whether not the appellant entitled 
have preference established its behalf the funds assets 
the bank that came into the hands the receiver. 

general rule, recognized many pronouncements this 
that who asks that his claim given preference 
has the burden showing that his property the proceeds thereof 
has come into the hands the receiver increase the assets 
the bank. Jones Chesebrough, 105 Iowa, 303, 97; 
Bradley Chesebrough, 111 Iowa, 126, 472; First State 
Bank Oelke, 149 Iowa, 662, 129 70. This right prefer- 
ence may established positive proof proper presumption 
law. There positive evidence the record that the bank ever 
received anything the way proceeds from the appellant’s note. 
There some evidence tending show that the renewal note was 
executed form which the Darrow bank was the payee, but 
there direct evidence whatever that the bank such ever re- 
ceived said note any the proceeds said note. The evidence 
shows that the said renewal note did not become part the bills 
receivable said Darrow bank. fairly appears from the evidence 
that the president, Kolthoff, secured the renewal the note the 
maker, Klatt, the next day after the note was received the Darrow 
bank from the appellant, and there evidence indicating that Kolth- 
off sold and disposed this note one Williams. was sold 
Kolthoff, there showing that the proceeds the note passed 
into the hands the bank. The account the bank, designated 
Kolthoff, Special Agent,’’ does not show any item traceable 
the proceeds appellant’s note the renewal thereof. The cashier 
testified 


note that amount has come into the bank during the month 
March nor any other month during the year 1925. Charles Williams 
showed note soon after the bank closed $1,900.00 signed 
know what was done with the proceeds the note, whether put 
cash the bank put the bank any other form. wouldn’t 
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know whether might have been carried part the assets the 
bank and not appear the books the bank. The renewal was never 
entered the books the bank. Collections not appear the 
books the bank. unable say whether this might might 
not have become part the assets the bank one form an- 


this state the record appellant’s case does not rest positive 
evidence. must rest, all, the presumptions that are 
indulged from such fact situation have outlined. The appel- 
lant sent its note the Darrow bank for collection and returns. 
doing created the relation principal and agent, and, when 
demanded return its note, the agent failed and neglected 
return the note. before stated, the bank must held liable 
this point for conversion the appellant’s property. may 
properly indulge the presumption this point that the bank received 
the proceeds the appellant’s property some form another. 
The burden would rest upon the receiver overcome this presump- 
tion. This think the receiver successfully did. have hereto- 
fore set out sufficient the record show that Kolthoff personally, 
and not the bank, received the proceeds appellant’s property. 
Kolthoff obtained the renewal from the maker. falsified 
the appellant about the maker procuring loan. When finally con- 
fronted with demand for the return the note, Kolthoff sent his 
personal check therefor. The bank liable conversion for the 
value appellant’s property, but preference trust funds the 
bank cannot established proof the conversion appellant’s 
property officer the bank when appears that the receiver 
did not receive the funds any manner, and the officer acted fraudu- 
lently and for his own purposes misappropriating the funds. 
bearing the rule, see Stilson First State Bank Corwith, 152 
Iowa, 724, 354; Farmers’ Merchants’ Savings 
Bank Mt. Pleasant, 202 Iowa, 859, 211 910; 
Leach, Supt., Sanborn State Bank (Iowa), 212 694, 
900; Leach, Supt., Iowa State Bank Atlantic, 202 Iowa, 
887, 211 529. 

Even indulge the presumption that the bank received 
the proceeds the appellant’s property about the time was 
forwarded the appellant the Darrow bank, such presumption 
not conclusive and may rebutted the receiver proof that 
the fund had been dissipated and that part any form ever 
came into his hands. Hanson Roush, 139 Iowa, 58, 116 1061; 
Cable al. Iowa State Savings Bank, 197 Iowa, 393, 194 
201 Iowa, 316, 207 348. The record abundantly established 


f 
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that, the proceeds the note were ever received the bank, they 
were wholly dissipated before the appointment the receiver. See 
Andrew Darrow Trust Savings Bank (Iowa) 216 553, 
filed this sitting. may appropriately paraphrase what said 
First State Bank Oelke, supra. would the rankest fiction 
this case say that the appellant has proven any evidence 
that the proceeds its note ever reached the hands the receiver 
increase the assets the Darrow bank. one can read the 
record without becoming thoroughly satisfied that the proceeds 
appellant’s note were appropriated the president, Kolthoff, his 
own personal use and benefit. said case said: 

the settled rule our cases that preference will not 
allowed unless found that the fund has increased the present 


assets the bank, and that may taken therefrom without im- 
pairment the rights 


the instant case, the record fails establish right the 
part the appellant allowed preference for the amount 
its claim against the funds the hands the receiver. Appellant 
is, however, entitled have its claim established that general 
ereditor said bank. The court erred denying such relief the 
appellant. The decree the trial court will modified and the 
appellant’s claim will established that general creditor 
said bank. Otherwise the decree will affirmed. The costs this 
ease will taxed two-thirds the appellant and one-third the 
appellee. 

Modified and affirmed. 


CORPORATION LIABLE NOTE EXECUTED 
INDIVIDUALS 


Doyle Dry Goods Co. Doddridge State Bank, Supreme Court 
Arkansas, 298 Rep. 863 


The plaintiff bank advanced the defendant corporation $7,000 
two notes $3,500 each, one which was the de- 
fendant company, and the other two individuals, Doyle 
and Doyle. The notes were secured stock the defend- 
ant company amounting $7,000. The reason why one the 
notes was executed individuals was that the amount the loan 
was excess the amount which the bank could lawfully lend 


similar decisions see Banking Law Journal Digest (Third 
Edition) 631. 
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any one borrower. The defendant company paid the interest 
both notes, and finally paid the note executed it. The de- 
fendant refused, however, pay the note executed the Doyles, 
insisting that such note was not obligation the company. 
The plaintiff bank brought this action establish the note executed 
the Doyles debt the defendant company. was held 
that the evidence was sufficient establish that the note was 
obligation the defendant; and that the defendant could not 
escape liability the note the ground that represented 
excessive loan, for the reason that the statute limiting the amount 
loans made bank does not provide that note evi- 
loan made violation the statute shall not en- 


Action the Doddridge State Bank against the Doyle Dry Goods 
Co. From decree for plaintiff, defendant appeals. Affirmed. 

Trieber Lasley, Little Rock, for appellant. 

Frank Quinn, Texarkana, and Shaver, Shaver Williams, 
Ashdown, for appellee. 


McHANEY, J.—This action establish, the debt 
appellant, $3,500 note executed Doyle and Doyle, 
originally executed December 1922, and renewed thereafter every 
days, the last renewal being August 19, 1925, and for judgment 
said amount against appellant, with interest. 1922, appellant 
negotiated loan from appellee the sum $7,000 through Mr. 
Milton Winham, president appellee, and director appellant 
This amount being excess the amount appellee could 
lawfully lend any one borrower, was arranged between appellant 
and appellee that they would split the loan into two notes, one 
executed appellant with personal indorsers, and the other 
executed said Doyles, with $7,000 stock appellant collateral. 
Accordingly, November 29, 1922, Mr. Winham, acting for appellee, 
wrote Mr. Blanks, vice-president appellant, and who was 
acting for appellant, part follows: 


with our talk few days since about the loan from 
the Doddridge State Bank Doddridge, Ark., herewith hand- 
ing you two notes for $3,500 each. One these for loan the 


properly executed same, and the other loaned 


the company through one the men the house, and secured 
twice the amount stock the company, properly executed, with 
the releases, you stated. You know just how fix these legally, 
and will ask that you all this and send same Texarkana, 
and will have exchange sent the company according your 
directions. 


And, the letter, said: 
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have all fixed that can get the bank com. 
missioner without criticism, and mail here, and will attend 


response this letter, Mr. Blanks, December 1st, wrote Mr, 
Winham two letters, one which inclosed the note signed appel- 
lant and indorsed certain individuals, and the other inclosed 
the note signed the Doyles with the stock collateral. 

Both notes were executed the same date, wit, December 
1922, and, receipt said notes and collateral executed 
dorsed accordance with said agreement, appellee mailed exchange 
appellant the sum $7,000. 

Thereafter, from time time, the notes became due and were 
renewed, notices were sent appellant and remittances were made 
for the interest both notes, and several letters passed between 
appellant and Mr. Winham, acting for appellee, regarding the matter. 


August 19, 1925, the last renewal was made, and neither 


notes were paid maturity, but finally appellant paid the note 
executed it, and February 1926, Mr. Blanks wrote letter 
Mr. which, for the first time, intimated that the note 
executed the Doyles was not fact obligation the company. 
Mr. Winham answered this letter immediately February and 
advised Mr. Blanks that would not agree with his interpretation 
the matter, and which asserted that the Doyle note was 
note the company, and that was arranged that way Mr. 
Blanks, that the company got the money, paid the interest, and that 
the company would expected pay. Thereafter suit was brought 
the Pulaski chancery court have this note declared the indebted- 
ness the company, and impound the funds appellant the 
hands Wilkins, who was placed charge the business 
appellant manager, liquidating agent, and enjoin 
him from disposing the funds without taking this note into 
consideration. hearing, the chancellor found that the note 
question was obligation the company, and rendered judgment 
against it, with interest, amounting $3,729.60, from which comes 
this appeal. 

think the chancellor was right holding. The very great 
preponderance the evidence shows this the fact, and the letter 
written Mr. Winham November 29, conclusively, our minds, 
shows this true. any rate, cannot say that against 
the preponderance the evidence. This being true, the contention 
counsel for appellant that this suit for the reformation 
written contract, and that therefore the rules evidence applicable 
reformation apply, cannot sustained. was simply suit 
appellee have this note established the obligation appellant. 
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action for reformation usually based mutual mistake, 
mistake one party accompanied fraud other inequitable con- 
the part the other party. American Alliance Ins. Co. Paul 
(Ark.), 58; Welch Welch, Ark 227, 200 139. 

There are allegations this effect this complaint, and the 
only issue made the complaint was whether not appellee loaned 
appellant $7,000 and took notes evidence the transaction, 
charged the complaint. This court has heretofore held that note 
executed one person may fact shown the real debt and 
obligation another person. Richeson National Bank Mena, 
Ark. 594, 132 only necessary show this fact 
preponderance the evidence. was not even necessary that 
the writing. was not within the statute frauds, 
and the same rule evidence would obtain. 

Appellant next that appellee not entitled recover, 
irrespective reformation, for the reason that the loan was made 
violation the law, and that necessity, making out his 
forced rely illegal transaction, and that such eases relief 
will denied. This contention based section 698 
Digest, which follows: 


bank this state shall lend its money any individual, cor- 
poration company, directly indirectly, permit any individual, 
corporation company become, any time, indebted liable 
sum exceeding thirty per cent. its capital stock actually 
paid in, permit line loans any greater amount 
any individual corporation; permanent surplus, the setting 
apart which shall have been certified the commissioner, and 
which cannot diverted without due notice said officer, may 
taken and considered part the capital stock for the purposes 
this section. Provided, that the discount the following classes 
paper shall not considered money borrowed within the meaning 


This provision the banking law was enacted for the protection 
depositors, and stockholders. carries with 
penalty. has provision making excessive loan void un- 
against the borrower, but this section was amended 
1927 many particulars, none which are applicable this 
but, the third section the amendatory act, penalty fixed for 
the violation thereof the officers and directors knowingly permit- 
ting excess loans, making them personally liable for the excess amount 
the loan the event the bank should sustain loss reason such 
See Act 174, Acts 1927, 612. 

was not the intention the Legislature enacting this law, 
more plainly appears the amendatory act, relieve the borrower 
from liability the violation the law the officers 


- 

| | 
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the bank, and was said the case Richeson National Bank 
Mena, supra: 


has been held the Supreme Court the United States that 
the action national bank making excessive loan contrary 
the national banking law could only objected the govern- 
ment, and that the debtor could not urge the prohibitive provisions 
the national statute against recovery such excessive 


See Union Nat. Bank Matthews, 621, Ed. 188; 
Nat. Bank Whitney, 103 99, Ed. 443; Union Gold 
Mining Co. Nat. Bank, 640, Ed. 648. 

Section 745 Digest only provides penalty for over- 
drafts, and has relation section 698. The only penalty have 
been able find fixed law for violation the Excessive Loan 
Act that contained the act 1927, above referred to. there- 
fore hold that, although this was excessive loan and made such 
way avoid criticism the bank examiner, yet could not 
have the effect destroying the obligation pay, and that the only 
person who could question the matter all would the state, 
through the bank commissioner. 

The decree the chancery court therefore right, and all 
things affirmed. 


BANK HELD NOT GUARANTOR NOTES 


Union State Bank Omaha Dexter State Bank, Supreme Court 
New Mexico, 261 Pac. Rep. 818 


The president bank, offering another bank for discount 
notes executed third party, agreed indorse the notes per- 
sonally, and stated that his bank was behind the loan and would 
protect him his indorsement. was held that the president’s 
statement did not constitute guaranty the bank. 


Action Reid, receiver the Dexter State Bank, against 
the Union State Bank Omaha and others. From judgment for 
plaintiff, the named defendant appeals. Affirmed and cause remanded. 

Bowers, Roswell, for appellant. 

Tomlinson Fort, Roswell, for appellees. 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 468. 
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WATSON, J.—The receiver the Dexter State Bank sued Fred 
Mielenz upon certain promissory notes. Mielenz had been president 
the bank. security for existing indebtedness himself and 
several firms which was interested, and future indebtedness, 
had given the bank two warranty deeds which the bank sought 
foreclose mortgages. The Mutual Life Insurance Co. 
California was made defendant, the holder prior mortgage 
upon the real estate, and the Union State Bank Omaha, Neb., was 
made defendant upon the allegation that claimed some interest 
the property, which, the complaint alleged, was inferior plain- 
tiff’s claims. 

The Union State Bank answered, way new matter, that 
held some $18,000 notes executed one Emerson, bearing 
the written guaranty said Mielenz, and for which held also the 
written guaranty the Dexter State Bank, that the deeds sought 
foreclosed secured not only the notes held the Dexter State 
Bank, but those held the Union State Bank; and demanded 
recovery against the former upon the guaranty and priority the 
security. way counterclaim, set the amount said Emer- 
son notes money had and received the use the Dexter State 
Bank. 

Replying, plaintiff denied the guaranty, and denied that had 
had received its use, any money from the Union State Bank. 

While there were other pleadings and contentions, they became 
immaterial under our view the The court awarded plaintiff 
the relief prayed for, denying relief defendant and cross-com- 
plaintiff against plaintiff. The former appeals. 

apparent from the foregoing that guaranty appellee 
the notes held appellant essential the latter’s case. Assuming 
the fact such guaranty, and that the court found such guaranty, 
appellant’s counsel has ably presented number important and 
somewhat difficult questions. The able counsel for appellee, however, 
does not admit either the fact finding guaranty. That question 
therefore first determined. 

The claim guaranty arises upon certain correspondence between 
Mielenz, defendant and president appellee bank, and his cousin 
Mielenz, cashier the appellant bank; the being 
upon the respective letterheads the banks, and follows: 


26, 1920. 
“Mr. Mielenz, Omaha— Dear Lou: have loan 
around $20,000.00 coming due the middle next month, given 
Emerson, Dexter, secured cattle. This the only outside 
loan have and the only one intend have for quite some time. 
were quite anxious for his business one time when had 
plenty money loan feel like staying him will un- 


= 
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doubtedly the same way again before great while. you want 
take this paper, will indorse personally, take any way 
you want it, discount; would like make six months. 
Should you take on, will close our account have 
business there any more, and will try and keep nice balance with 
you. about this paper your early convenience, 
truly yours, 
Mielenz, 


1920, 
Mielenz, President, Dexter State Bank, Dexter, New 


Dear Fred: think can handle the loan 
you mention for you, but would bit rather have only part this 
loan and enough other loans make the $20,000.00. However, 
you cannot arrange that way, will take the full $20,000. 00, 
but would want you divide the loan into different maturities, and 
not make the last maturity longer than six months. Without doubt, 
could the loan longer than six months, but not want 
have longer maturity than that. 


10, 1920. 
Mielenz, Cash., Omaha, Lou: Your favor re- 
the will draw the mortgage and four notes 
000.00 each, payable and months respectively, and make 
them all payable your bank; then will indorse each the 
will have copy the mortgage filed record our county 
where all the are located required our statute 
about the same yours. Our bank has been holding mortgage 
the ranch for some time and leave just is; the 
understanding that our bank behind this loan and protects 
indorsement all the profits the deal our bank and 
always have. Will get the papers out this week and mail 
them you, and will draw you need the money; will give 
you balance. above plan not what you want, wire 
just exactly your plan and will follow it. 
very truly, 
Mielenz, 


The transaction was carried out just outlined this 
spondence; the notes given being signed John Emerson, and 
bearing the written guaranty Fred Mielenz. The proceeds this 
paper, about $18,000, were, October 19, charged appellee bank 
appellant bank, and October the latter the 
former. They were drawn out from time time for the purposes 
appellee during the ensuing year and half. the time the 
transaction Mielenz and Emerson owed some $18,000 Kansas City 
bank. Appellee had concern in, and was not liable on, that in- 
debtedness. The purpose the transaction was pay off the Kansas 
City notes. That was accomplished October draft drawn 
appellee upon the Citizens’ National Bank Roswell. The in- 
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debtedness Kansas City being slightly excess the proceeds 
the Omaha loan, the difference was charged appellee the account 
Emerson and Mielenz. 

Appellant asked the trial court make finding that 
the Dexter State Bank, through its president, Fred Mielenz, guar- 
anteed the Emerson notes the Union State Bank. This the court 
refused. the the hearing, the court remarked: 


think that the original inception this transaction that 
when Mr. Fred Mielenz took the matter borrowing the money 
from the Omaha bank that was acting his capacity president 
the bank, least represented, and referred the transac- 
tion one for the Dexter State Bank. finding fact along that 
line may prepared. fail find, however, where the Dexter 
State Bank received any benefits from the transaction. While 
true the Omaha bank did deposit certain sum money the 
the Dexter State Bank, the same time, the assets the Dexter 
State Bank were depleted for the purpose paying the individual 
loan Emerson and Mielenz and which the Dexter State Bank 
had interest whatever; the Dexter State Bank being the 
sion the transaction the same position was the beginning 
and had interest one way the other.’’ 


The views the court, thus expressed, were formally embodied 
findings and 17. Finding follows: 


the said act the said Fred Mielenz, president the 
Dexter State Bank, attempting guarantee the said paper the 
said Dexter State Bank, was ultra vires act, and was unauthorized 
the board directors said bank and the laws the state 
New Mexico, and the cross-complainant not entitled recover any- 
thing from said bank upon its counterclaim herein.’’ 


From the court’s remark and findings, and his refusal find, his 
attitude the guaranty somewhat doubtful. Apparently while 
unwilling find fact, conclude matter law, that there 
was such guaranty, assumed for the purposes his decision; 
then holding that, even though there was such guaranty, the fact 
that the benefits the transaction inured entirely Mielenz and 
Emerson, and not all appellee, was conclusive against the lia- 
bility appellee upon ultra vires guaranty. 

The trial doubt had mind the holding this court 
166, which case both counsel here, and was doubt 
relied upon below. observed that the case bar the con- 
verse the Ellis Case. that case was represented the party 
claiming the guaranty, and understood him, that the paper which 
was taking over was not owned the bank, and that the bank 
was not liable ultra vires transaction. The bank was 
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estopped from pleading ultra vires, because was fact its paper 
which it, effect, receiving the benefit from the trans. 
action. this seems have been represented appellant 
rediscount, which appellee was receive the benefit; the 
being otherwise. plain that liability the two cases would 
depend upon different principles. While the fact that the bank 
received the benefits the transaction was determinative the Ellis 
Case, does not necessarily follow that the that appellee did not 
receive the benefits would determinative this That ques- 
tion need not pursue. 

there was guaranty, found within the correspond- 
ence above set forth. placed upon the third letter, that 
October 10, and upon this language: 


bank has been holding mortgage the ranch for some 
time, and can leave just is; the understanding that 
our bank behind this loan and indorsement 
all the profits the deal our bank and always have.’’ 


find guaranty this expression. the first letter Mielenz 
offered indorse the paper there being intimation that 
his bank would assume any liability upon it. the 
appellant practically agrees take the loan with Mielenz’s 
ment, without any suggestion request that itself 
liable. the third letter Mielenz agrees the conditions mentioned 
appellant, says that will indorse the notes, and then merely 
remarks that the bank behind the loan will protect him 
(Mielenz) the indorsement. From this correspondence whole, 
appellant was doubt justified believing that was 
tion for the benefit the bank; but was not warranted believing 
that Mielenz was offering guaranty the part the bank. was 
rather chargeable with notice that there was guaranty except 
Mielenz. The representation that the bank 
Mielenz was matter which had slight, any, 
bargained for the paper Emerson, indorsed Fred Mielenz, 
and received exactly what bargained for. sues upon paper 
signed and indorsed guaranteed. 

The construction this contract presents question law, 
appropriate for our consideration. determinative appellant’s 
right the relief which was denied. against this 
fundamental proposition, find that could not have recovered 
any theory. does not matter, therefore, whether the court, deny- 
ing relief, adopted correct theory. 

follows that the judgment should affirmed and the cause re- 
manded for its ordered. 
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ACCEPTANCE BANK DRAFT PAYMENT 


Zickgraf, Supreme Court South Carolina, 140 
Rep. 478 


The plaintiff sold certain timber the defendants for $1,000. 
later deposited deed for the timber rights with bank chosen 
the defendants and drew draft upon the defendants for 
$1,000 payable the bank. left this draft with the deed upon 
the assurance the cashier that payment would arranged 
few days. The defendants paid the draft with their check upon 
the bank and the bank thereupon mailed the plaintiff draft 
another bank for $1,000. The plaintiff received the check, but 
before could presented the drawee bank, the bank which 
had issued failed and payment was denied. The plaintiff sued 
the defendants recover the sum $1,000, but was held that 
when the defendants paid the bank the draft drawn the 
plaintiff, the bank became the plaintiff’s debtor and the defend- 
ants were released from liability for the contract price the tim- 
ber; and that when the plaintiff accepted the draft another 
bank took the risk the validity that draft. 


Action Jeffcoat against Zickgraf and others. Judg- 
ment for defendants, and plaintiff appeals. 

Wolfe Berry and Sturkie, all Orangeburg, for appellant 

Henderson, Bamberg, for respondents. 


COTHRAN, J.—This action for the purchase price 
certain timber sold the plaintiff the defendants. 

appears that the plaintiff, Jeffcoat, lived Orangeburg County 
and owned tract timber land therein. The defendants, the Zick- 
grafs, partners, were sawmill men operating Bamberg 
County. April, Jeffcoat bargained the timber upon his tract 
land the Zickgrafs for $1,000. little later Steadman, 
Esq., lawyer representing the Zickgrafs, went the 
home with deed for the timber rights prepared for ex- 
executed the deed. but did not that time deliver 
it. was directed Steadman take the deed the Bank 
Denmark, under previous arrangement with the 
would accept delivery the deed for them and pay Jeffcoat the con- 
sideration. When went the Bank Denmark few days 
found closed. reported Steadman and was 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 
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directed him the Citizens’ Bank Denmark, which would 
had expected the Bank Denmark do, accept the deed for 
the Zickgrafs and pay Jeffcoat went the Citizens’ Bank 
and complied with the directions the cashier drawing draft 
upon the Zickgrafs for $1,000, payable the Citizens’ Bank, which 
left, together with the deed, with the bank, upon the assurance 
the cashier, who gave him that payment 
the $1,000 would arranged few days. the Zickgrafs 
paid the draft with their check upon the Citizens’ Bank, and the bank 
mington, C., dated April 27, 1925. Jeffeoat the check and 
few days deposited with bank Orangeburg. The Citizens’ 
Bank Denmark closed its doors May 1925, before its check 
favor Jeffeoat was presented the Wilmington bank, which upon 
its presentation declined payment upon the ground 
funds. Upon demand Jeffcoat for payment the $1,000, the 
Zickgrafs refused and this action followed. 

The case was tried before his honor Judge Mann and jury 
November term, 1926. the close the testimony the defendants 
moved for directed verdict their favor upon the ground ‘‘that the 
only reasonable inference drawn from the testimony that the 
debt question has been His honor granted the motion, and 
from the judgment entered upon the verdict directed the plaintiff 
has appealed. 

His honor held, substance, that, when Jeffcoat deposited the 
deed with the Citizens’ Bank, made draft the Zickgrafs payable 
the bank, and the Zickgrafs paid the draft with their own check 
upon the deposit the Citizens’ Bank, the payment was the bank 
for who had deposited the draft with the bank for collection, 
and that thereby the bank became debtor Jeffcoat, discharging 
the Zickgrafs from further liability for the purchase price 
the timber. 

this think that was entirely right. hard upon Jeff- 
but was remarked the ease Peurifoy Bank, 141 
370, 139 793: 


The time has not arrived yet when bank failure has 
not hurt, and hurt badly, scores persons who dealt with con- 
fidence its strength.’’ 


would just hard upon the Zickgrafs who performed all 
their obligations and the exact manner prescribed Jeffcoat. 

addition this consideration, Jeffeoat was not obliged 
cept the check the bank; could have demanded the money; and 
when accepted the check and deposited with the Orangeburg 
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bank, accepted and ratified the action the Citizens’ Bank and 
took the risk the validity the check. 

The judgment this court that the judgment the 
affirmed. 


PURCHASE NOTE SUBJECT CONDITIONS 
SEPARATE CONTRACT 


Randles Gully, Supreme Court Oklahoma, 262 Pac. Rep. 201 


The plaintiff purchased note indorsed follows: ‘‘This in- 
dorsement made subject all conditions the separate con- 
tract writing which this note part the same transac- 
action the note was held that the plaintiff took 
the note subject the conditions the separate written contract. 


Action Gully against Budd and Lulu Randles, ad- 
ministratrix the estate Randles, deceased. From judg- 
ment for plaintiff, the defendant appeals. Reversed and 
remanded. 

Kan., for plaintiff error. 

Ross Rizley, Guymon, for defendant error. 


HEFNER, J.—E. Gully, plaintiff, brought suit the district 
court Beaver County against Budd and Lulu Randles, 
administratrix the estate Randles, defendants. The 
suit was based upon promissory note executed the defendant 
Budd favor Randles, who sold the note the plaintiff. 
The parties will referred herein they appeared the trial 
court. 

promissory note Randles the sum $1,500, due January 
part the same transaction, the parties executed 
contract for the sale Randles Budd threshing machine. 
portion the written contract follows: 


‘ . . 

‘That the note shall paid per cent. the gross earnings 
said machine and any time that the machine will not make expenses 
has the privileges bringing the 


similar decisions see Banking Law Journal Digest (Third 
Edition) 522, 
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June 1918, the plaintiff purchased said note and the 
indorsement the back the note follows: 


indorsement made subject all the conditions the 
separate contract writing which this note part the same 


The plaintiff introduced the note sued on, and was admitted 
that became the owner thereof before the final due date. The de- 
fendant offered evidence the written contract executed the same 
time the note executed. This all the evidence that was in- 
troduced. 

this evidence, the court rendered judgment for 
and against the defendant for the full amount shown due the 
note. The defendant appealed this court and contends, de- 
fense, that the note and contract together constitute one contract, 
which non-negotiable, and that the transfer the note was simply 
assignment the contract. 

When the plaintiff purchased the note took subject all the 
conditions the separate contract. This shown mere refer- 
ence the contract indorsement the back the note. 
therefore plain from the indorsement that the note and the contract 
taken together. 

The note itself was negotiable instrument; but the in- 
dorsement the parties their contract expressly made the written 
contract and the note one and the same transaction. must follow 
that the plaintiff took the note subject the conditions the contract. 

Under these facts, not think the evidence sufficient sus- 
tain the judgment the trial court, and the same therefore reversed 
and remanded for new trial. 


a 


BANK AND INVESTMENT ITEMS 


WILLARD CLINTON WARREN (1866- 
Clinton Warren, president 
the Warren Publications, which group 
this paper part, died suddenly his 
winter home New York, March 

Mr. Warren was born New Canaan, 
Conn., Jan. 1866, and from his young 
manhood devoted his time and energies 
the publishing business, founding, New 
Haven, real estate and building paper 
which later the Commercial Record. 

Twenty-six years ago Mr. 
came associated with the late Geo. Lin- 
eoln the publication the Banker 
Tradesman Boston. Later they acquired 
the Bankers Magazine New York, and, 
from time time, other publications were 
added. 

1920 Mr. Warren bought out the Lin- 
interests and shortly afterwards the 
group, now known the Warren Publica- 
tions, was formed, with Mr. Warren the 
active head, and, associated with him, the 
executives the various publications. The 
group now consists the following publi- 
cations: Banker Tradesman Boston; 
Bankers Magazine New York; Commer- 
cial Record, New Haven, Conn.; Interna- 
tional Banking Directory, New York; House 
Furnishing Review, New York; Banking 
Law Journal, New York; Business Law 
Journal, New York; Fibre and 
Boston; Granite, Marble Bronze, Boston 
Record Guide, Providence, I.; Ameri- 
can Shoemaking, Boston; New England 
Grocer and Tradesman, Boston, 


central printing organization known the 
Banker Tradesman Press, located the 
Warren Building 465-475 Main St., Cam- 
bridge, Mass. 

Such was Mr. Warren’s genius organ- 
izing that his passing leaves the various 
publications the hands associates 
whom trained and admitted into active 
partnership, and who will continue work 
out his very definite policies service 
the respective fields the different publi- 

These business associates join now 
heartfelt tribute Willard Warren the 
man, the friend, the business associate, the 
publisher. was quiet man who drew 
all men unto him. His ideals were high, 
his judgment unerring, his integrity beyond 
question. had genius for organization 
and deep and passionate devotion the 
publishing business. had vision, in- 
spired His influence will live on. 

Where’er his touch fell, there grew 
friend. 


MISSISSIPPI VALLEY TRUST ELEC- 
officers were promoted and 
three new officers created the annual 
election the Mississippi Trust 
Co., St. Louis. Ralph Bugbee was made 
vice-president; Dale Graham, assistant vice- 
president; and Cecil Tolin, associate 
trust officer. 

The new officers are Lindell Gordon, Jr., 
assistant secretary; Charles Herman, as- 
sistant trust officer; and Louis Engel, 
assistant auditor. 

Mr. Bugbee assumes 
after twenty-five years’ service with the 
Mississippi Valley Trust Co. was made 
assistant secretary 1920, which office 
held until his promotion. Mr. Bugbee has 
been active the American Institute 
Banking for many years. 

Mr. Graham, elected assistant vice-presi- 
dent, has been connected with the bank for 
ten years, and has served advertising 
manager since 1922. law gradu- 
ate, member the Missouri and 
member the faculty St. Louis Uni- 
versity. has served president the 
St. Louis Chapter the American Insti- 
tute Banking and addition has held 
various appointments with the American 
the analysis the Missouri 
Association and director the 
Financial Advertisers’ Association. 


OPEN NEW YORK 
Los Angeles-First National Trust Sav- 


} 
] 
f 
| 


ings Bank and the First Securities Co., Los 
Angeles, will open joint offices New York 
about March 15, according announcement 
Henry Robinson, president the for- 
mer institution. Paul Yost, recently 
elected vice-president the bank, will 
charge the offices. 


MIAMI BANK 
ment the First National Bank Miami, 
Fla., December 31, 1927, shows 
tal $1,200,000, surplus the same 
amount, undivided profits $128,201, de- 
posits $19,043,854 and total resources 
$21,637,855. 


OPENS LONG ISLAND BRANCH.— 
The Chatham Phenix National Bank and 
Trust Co., New York, has announced the 
establishment branch Long Island 
City. This the first time the bank has 
opened new branch, the others the four- 
teen offices the bank having heen added 
acquisition existing banks. 


DR. FOSDICK ADDRESS BANK- 
ERS.—The Rev. Harry Emerson Fosdick, 
pastor the Fifth Avenue Church, 
New York City, will speak the family 
dinner the executive council meeting, 
American Bankers Association, 
Thomas Preston, president the asso- 
ciation. The dinner will held the 
evening April 18, the meeting having 
been set for April 16-19, the Bon Air- 
Vanderbilt Hotel, Augusta, Ga. 

position distinguished clergyman, 
professor practical theology the Union 
Theological Seminary New York and 
also the author many religious works. 

The executive council meeting the 
American Bankers Association cne the 
most important national gatherings for 
bankers. Bank representatives attend from 
all parts the country proportion 
banking membership the association 
each state and large part the adminis- 
trative business the organization trans- 
acted, reports being received from all the 
divisions, sections, commissions and 
tees the general body. 


BETHLEHEM STEEL REPORT FOR 
1927.—Report the Bethlehem Steel Cor- 
poration for 1927 showed earnings during 
the fourth quarter the year, after de- 
ducting all charges and preferred dividends, 
$.37 per share the common stock, 
with $.61 per share the third 
Grace, president. Total earnings for the 
said, were $5.02 per share compared 
with $7.48 for 1926. 

“Gross sales and earnings for 1927 aggre- 
gated $271,502,891 compared with $304,361,- 


805 for 1926. The total amount ney 
business booked during the year 
$280,199,101 compared with 
678 for 1926. 

“The value orders hand December 
31, 1927, was $58,609,006 compared with 
$52,321,794 the end the previous quar. 
ter, and $49,912,796 December 31, 

“Operations averaged 60.5 per 
capacity during the fourth quarter 
against 69.3 per cent. during the third quar. 
ter, and 73.6 per cent. for the entire year, 
with 81.1 per cent. for the 
previous year. The rated steel capacity 
the corporation has been increased, effective 
January 1928, from 7,600,000 tons 
900,000 tons per annum. Current 
tions are the rate approximately 
per cent. capacity. 

“The balance sheet the corporation 
December 31, 1927, will show current 
assets over current liabilities 
967 compared with $128,596,660 the pre- 
vious year, and ratio current assets 
liquid securities December 31, 1927, 
amounted $47,796,249 compared with 
$50,971,276 December 31, 1926. 

“The cash expenditures for additions and 
amounted $30,530,306. The 
complete construction authorized 
progress December 31, 1927, was 
$13,850,000.” 


FIDELITY-PHILADELPHIA 
REPORT.—Net earnings the 
Philadelphia Trust Co., Philadelphia, for the 
year ended December 31, 1927, were 
498,295. From this was taken further 
charge-off $73,451 for miscellaneous 
items and iosses securities sold. Four 
quarterly dividends per cent., 
000, were paid, amounting $1,608,000. 

From the undivided profits $200, 
000 was transferred the reserve fund for 
building, making the undivided profits 
count $3,879,356, gain for the year 
$616,844. The transfer $200,000 
the building reserve $1,000,000. 

Capital the bank $6,700,000, 
deposits $90,915,418 and total 
resources 


SAVINGS CONFERENCE 
MARCH 15-16.—Savings bankers the 
Middle West are meeting Chicago 
15-16 for the fifth annual savings confer 
ence the region. Headquarters are 
the Congress Hotel. 

The following men are charge the 
meeting: Arlan Converse, 
First Trust and Savings Bank 
chairman arrangements committee; Fred: 
erick Murbach, manager savings 


Each Year the Frontiers 
Silence are Being 


Pushed Farther Back 


ROM the day Bell’s historic conversation, 

the frontiers the telephone have steadily been pushed 
back. possible talk with practically anyone any- 
where this country and with many cities foreign lands. 
the Bell System, the number inter-connected telephones 
growing the rate about 800,000 year. 


With its predecessors, the American Telephone and Telegraph 
Company has paid dividends regularly for forty-seven years. Its 
earnings assure ample margin safety above dividend require- 
ments. Its stock held more than 420,000 investors. 
constantly seeking bring the nation’s telephone service nearer 
perfection. owns over 91% the combined common stocks 
the operating companies the Bell System which furnishes 
indispensable service the nation. 


Write for booklet Financial Facts” 
BELL TELEPHONE 
SECURITIES CO. 


195 Broadway New York City 
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BANCO PONCE 
PONCE, PORTO RICO 


are interested financing imports 
Porto Rico and give facilities our 


customers. 


ment Union Trust Co., Chicago, vice-chair- 
man; Jarl, assistant cashier State 
Bank Chicago, treasurer; Love- 
lace, manager savings department Harris 
Trust and Savings Chicago, secretary 
and chairman registration 
Rubecamp, assistant Illinois Mer- 
chants Trust Co., Chicago, 
tendance committee; Foreman, vice- 
president and cashier Foreman Trust Sav- 
ings Bank, Chicago, chairman entertainment 
committee; Prochnow, Union Trust 
Company, Chicago, chairman publicity com- 
mittee; Hansen, assistant cashier 
Northern Trust Co., Chicago, chairman re- 
ception committee; Mrs. Anna Ahsens, sav- 
ings manager Chicago Trust Co., Chicago, 
chairman women’s committee; Bos- 
worth, manager service extension depart- 
ment Peoples Trust and Savings Bank, Chi- 
eago, chairman exhibit committee. 


LECTURES LIFE INSURANCE 
TRUSTS.—Speakers the fourth 
series lectures life insurance trusts, 
being given the Equitable Trust Co. 
New York, were Thomas Hennings, vice- 
president the Mercantile Trust Co. St. 
Louis, and Standeven, vice-president 
the Exchange Trust Co. Tulsa, Okla. 
Leroy Mershon, secretary the Trust Com- 
pany Division the American Bankers As- 
sociation, presided. 

The meeting was attended 
hundred New York City life insurance 
derwriters. 

The general discussion which was 
covered the two speakers was “Settling 
Estate Business Problem.” Mr. Hen- 
nings gave survey the essential techni- 
estate, the relation the executor and the 
trustee estate the Surrogate Court, 


United States customers discounting their 
export trade paper. 


cordially invite information regarding 
export business done with this Island 
are prepared extend our facilities new 


Surplus and Profits over 


= 


$1,000,000 
275,000 


and the outstanding advantages and disad- 
vantages individual and corporate ex- 
ecutors and trustees. Mr. Standeven devoted 
his remarks the benefits and disadvan- 
tages co-executors and the 
limitations trustee the use dis- 
eretionary power and the extent which 
the use discretion practicable from the 
standpoint the trustee the beneficiary 
estate. 


PENNSYLVANIA RAILROAD STATE- 
MENT FOR 1927.—Net income the 
Pennsylvania Railroad for 1927 was the 
greatest the company’s history, accord- 
ing the year’s income account, which has 
just been completed. The amount net 
income realized was $68,160,296. ex- 
nearly $600,000 the previous 
ord for the year 1926. The net income for 
1927 equaled 13.6 per cent. the capital 
stock, compared with 13.5 per cent. 
the previous year. 

This result was achieved notwithstanding 
substantial decrease both freight and 
passenger during the year, which be- 
came quite pronounced the closing months. 
The gross railway operating revenues for 
1927 fell short nearly $45,000,000, 
6.3 per those earned the pre- 
ceding year. 

The loss gross revenue was offset 
various economies and efficiency 
operation, resulting decrease al- 
most $39,700,000, 7.2 per cent. oper- 
ating expenses. There were also decreases 
$1,400,000 taxes, and $1,307,000 
hire equipment and joint facility rents. 
investments and miscellaneous income also 
contributed bring about improved results, 
that the year closed with increase 
net income, compared with 1926. 


Larger Resources 
prompt and thorough Service 


With resources over $50,000,000 the Interstate better 
able than ever serve its correspondent banks whatever way 


they may desire. Whether its task large small, the service 
the Interstate will found both thorough and prompt. 


INTERSTATE 


TRUST COMPANY 


George Silzer, President 
Main Office: LIBERTY STREET, NEW YORK 


SEVEN BRANCH OFFICES IN 


GREATER NEW YORK AND VICINITY 


Federal Reserve System 


over $50,000,000 


FIDELITY UNION TRUST ANNUAL 
REPORT.—Annual report Uzal Me- 
Carter, president the Fidelity Union Trust 
Co. Newark, J., the board di- 
rectors the company, gave aggregate 
earnings the bank for the year ended 
December 31, 1927, $2,134,760. 

“The aggregate capital and surplus the 
December 31, 1926, was $10,- 
040,453,” Mr. said. “During the 
year 1927 the the company was 
even $6,000,000 the sale 
7,500 shares 500 per cent., making the 
total proceeds such $3,750,000, 
which amount $750,000 was added the 
capital amount and $3,000,000 was tempo- 
rarily added the undivided profits ac- 
count, which amount, however, $2,250,000 
was subsequently transferred surplus ac- 
count, making the total capital, surplus and 
undivided profit the close 
business December 31, 1927, $13,867,017, 
which, taken connection with the special 
Teserves set the company and the ex- 
cess valuations the company’s securities, 
over and above the carrying prices, furnishes 
ample protection the publie and our de- 


REGIONAL SAVINGS CONFERENCE 
HELD SEATTLE.—The first the 
Tegional savings held under the 


Capital, Surplus and Undivided 


auspices the Savings Bank Division, 
American Bankers Association, opened 
the Olympie Hotel, Seattle, Wash., March 
The two-day session for the bankers 
the and Mountain states was 
held under the direction the following 
‘bankers: Jay Morrison, vice-president 
Washington Mutual Savings Bank, Seattle, 
chairman committee arrangements; 
Gaches, vice-president Peoples Bank and 
Trust Co., Seattle, vice-chairman; 
Lueas, assistant vice-president National 
Swalwell, chairman the board Dexter 
Horton National Bank, Seattle, treasurer; 
Andrew Price, president Marine National 
Bank, Seattle, chairman program commit- 
tee; Miner, vice-president Seattle Na- 
tional Bank, Seattle, chairman attendance 
committee; Philbrick, vice-president 
First National Bank, Seattle, chairman local 
attendance committee; Glass, assistant 
manager Bank California, A., Seattle, 
registration committee; Fowler 
Martin, vice-president Metropolitan 
tional Bank, Seattle, chairman hotel com- 
mittee; Elmer Satterberg, vice-president 
National City Bank, Seattle, chairman pub- 
licity and Ross Williams, seere- 
tary-manager University Mutual Savings 
Bank, Seattle, chairman exhibits committee. 


BACK NUMBERS 


THE 


Banking Law Journal 
WANTED 


will pay $1.00 per copy 
for the following back numbers 
The Banking Law Journal 


upon their receipt this 
office 


September 15, 1890, (Vol. 3). 
October 15, 1890, (Vol. 3). 
March, 1898, (Vol. 15). 
April, 1898, (Vol. 15). 

May, 1915, (Vol. 32). 
September, 1915, (Vol. 32). 
October, 1915, (Vol. 32). 
December, 1915, (Vol. 32). 
January, 1920, (Vol. 37). 
February, 1920, (Vol. 37). 


COMMERCE TRUST SPEEDS 
TRANSIT BUSINESS. The Commerce 
Trust Co. Kansas City recently estab- 
transit 
which, executives the bank, 
will materially speed the dispatch the 
bank’s transit business. the system 
many banks over the country, the Com 
merce operates one division the clearing- 
house department, the distribution depart- 
ment and the transit. the 
work this division requires the services 
107 clerks. They operate three shifts, 
the first from until m.; the 
second, from until midnight; the 
third, from midnight until o’clock the 
morning. 

Mail received from and delivered 
the post office every thirty minutes during 
the entire day and night. The department 
operates according complete mail train 
schedules, that transit item sent out 
the first mail that leaves Kansas City. 


SOUTHERN REGIONAL SAVINGS 
CONFERENCE APRIL 5-6.—The southern 
regional savings conference, held un- 
der the auspices the Savings Bank Divi- 
sion, American Bankers Association, will 
held Richmond, Va., April 5-6. The con- 
ference open representatives all 
banks and trust who are members 


the American Bankers Association, 
whether not they are members the 
Savings Bank Division. 

States included the southern 
are Alabama, Delaware, District Colum. 
bia, Florida, Georgia, Kentucky, Maryland, 
Mississippi, North Carolina, South Carolina, 
Tennessee, Virginia and West Virginia, 

George Woodward, president the 
ings bank division, will preside all ges. 
sions the conference. 
speakers will selected, the main, from 
banks and trust companies located the 
southern states and will 
familiar with the problems and conditions 
that section the country. 

Local committees consist the following 
bankers: Jeter Jones, vice-president 
First and Merchants National Bank, Rich- 
mond, chairman the general committee; 
Charles Cooke, assistant cashier Ameri- 
ean National Bank, chairman registration 
committee; Frank Wood, Staples and 
Staples, publicity committee; 
Bank Commerce and Trusts, chairman 
banquet and luncheon committee; 
Phillips, president Broadway National 
Bank, chairman attendance committee; Jesse 
Wood, vice-president State Planters Bank 
Trust Co., chairman program committee; 
Paul Mayo, assistant, cashier State Planters 
Bank Trust Co., chairman entertainment 
committee. 


BRONX BANK 
WAY.—Preparations are being made for 
the merger the Bronx National Bank 
and the Bronx Borough Bank, both which 
are controlled the Bank the Manhat- 
tan Co., New York. consolidation 
would result institution with combined 
deposits approximately $25,000,000 and 
capital and surplus more than $2,000,000 
and would line with the policy the 
Bank the Manhattan Co. expanding 
its activities various parts New York 
City. 

preliminary, the Bronx National 
Bank seeking conversion into state in- 
stitution. The name the combined insti- 
tution has not been decided on, but prob- 
ably will the Bronx Borough Bank. The 
consolidated bank will have six branches 
the Bronx and will rank among the most 
important financial institutions that bor- 
ough. 

Since the present management came into 
control the Bronx National Bank 1925 
deposits have increased from about 
000 more than $10,000,000 and the stock 
has price from $125 $675 
share. The Bronx Borough which 
also has grown steadily recent years, has 
deposits about $15,000,000. 

The Bank the Manhattan Co., which 


Complete Banking Service 


The Midland Bank offers exceptional facilities for the transaction 
banking business every description. Together with its 
affiliations operates over 2400 branches Great Britain 
and Northern Ireland, and has agents and correspondents 
all parts the world. The Bank has offices the Atlantic 
Liners Berengaria and Mauretania, and foreign 
branch office 196 Piccadilly, London, specially equipped for 
the use and convenience visitors London. 


AMERICAN POULTRY, LONDON, E.C.2 


MIDLAND BANK 


LIMITED 
HEAD OFFICE: THREADNEEDLE STREET, LONDON, E.C.2 


has resources about $300,000,000, oper- 
ates more than thirty branches throughout 
the city, addition its holdings banks 
not operated branches. 


ADDRESSES BANKERS. George 
McLaughlin, president the Brooklyn Trust 
Brooklyn, Y., addressed the New 
York Chapter, American Institute Bank- 
ing, its mid-winter meeting. spoke 
erime prevention, and presided the 
meeting, well. Other speakers included 
assistant district attorney, justice the 
Supreme Court and member the legis- 


BANCITALY BUILDS NATIONAL 
BOND SALES ORGANIZATION. Plans 
have been completed the Bancitaly Corp. 
for its entry into the field bond distribu- 
tion nation-wide scale and sales force 
being gathered and other necessary steps 
taken which will place the corporation 
competition with the leading retail 
bond organizations the country. also 
will become one the most important 
originating houses for new issues securi- 
While planning general bond 
business the Bancitaly Corp. will specialize 
foreign securities, and for this purpose 
opening offices London, Paris and 
other European capitals. 


The reaction Wall Street the ap- 
proaching aggressive entry the Bancitaly 
Corp. into the bond business was that 
would make even more difficult the lot 
small bond house competition for bonds 
sell and clients whom sales may 
made. pointed out that many the 
smaller houses have found increasingly 
difficult get large allotments attrac- 
tive new offerings put out the originat- 
ing houses, because the increasing con- 
centration bond selling the hands 
few the larger retail organizations. 
The Bancitaly Corp. will additional 
competitive factor large resources. 

pointed out that organization 
this kind assured large distribution 
power from the start, both view the 
large buying power its affiliated organ- 
izations and its aggressive methods doing 
business. Therefore will position 
get unusually large allotments new 
issues put out other leading houses, 
which will sold addition its own 
originations. learned that the Banc- 
italy Corp. already has friendly connections 
with number Wall Street’s largest 
firms. 

learned that the Bancitaly Corp. 
proposes gather together one the larg- 
est bond selling forces the country. 
felt the management that the rapid 
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growth the organization has given 
unusual measure publie good-wiil, which 
proposes realize upon through organ- 
izing its bond selling force. The great 
buying power the banks the 
Bancitaly Corp. gives the company special 
market for securities which expected 
aid materially underwriting operations. 

Started 1919 the holding company 
for the East River National Bank New 
York, the present move the Bancitaly 
Corp. will add its other activities that 
large investment banking house, dis- 
tributing securities the large 
seale. present, primarily holding 
and finance and the entry into 
the field bond distribution will the 
first which the Bancitaly Corp. 
will deal directly with the public 
important degree. 


SEABOARD NATIONAL HAVE 
SUBSIDIARY.—Plans are being completed 
the Seaboard National Bank New 
York for the organization securities 
company engage the distribution 
securities the and conduct deal- 
ings securities which are not within the 
powers national bank. 

The capital stock the will 
distributed pro rata share-holders the 
bank. The which will known 
the Seaboard National Corp., will have 
eapital about $2,250,000. The bank 
has eapital $9,000,000, consisting 
90,000 


INTERNATIONAL INSTITUTE 
PLANS DEVELOPMENT.—Plans for de- 
veloping the work the Institute In- 
ternational Finance, approved recent 
meeting the organization’s advisory coun- 
held the Bankers Club New York, 
the publication twice month 
bulletins facts pertaining the finances 
foreign governments that have been, 
may be, borrowers this country’s market. 
The council also favors bring 
more organizations and individuals into 
membership the institute. 

Dean Madden New York University 
Dr. Edwards, Major Foster, Robert 
Grant, Jr., Swan and Madden, 
New York. 


INVESTMENT TRUSTS PLAN 
ORGANIZE.—A plan organize the lead- 
ing investment trusts the country for 
the purpose furthering their mutual in- 
terests was begun recently dinner given 
Travis Whitney, director the 
United States Shares Corp., New York, for 
number investment trust 


Among those present were Leland 
Robinson, president the Second Interna. 
tional Securities Corp.; Edward 
bly, director the Insuranshares Corp.; and 
Louis Seagrave, president the American 
Founders’ Trust. 

The idea the association expected 
result more good this type ep. 
deavor than control through outside legisla- 
tion. The association, organized, 
form special committee, reported, 
work with the Attorney General New 
York State the formulation new 
governing investment trusts. group 
lawyers associated with certain investment 
trusts already has formed such 
and work upon details its plan 
co-operate with the Attorney General. 


FOUNDERS TRUSTS REACH 
000 MARK.—Bond and share the 
American Founders group 
trusts, invested available for investment, 
being brought more than $100,000 
through new financing the American 
Founders Trust and $7,000,000 issue de- 
bentures the International Se- 
Corp., New York. 

The trust agent also for Inter. 
national Corp. American and 
United States and British International 
Ltd. The four organizations are said 
constitute the largest investment trust group 


the United States. International has 


cash and investments exceeding $54,000,000; 
International, $21,000,000, and 
United States and British, $10,000,000. 

Capital American Founders Trust, sub- 
tracting its investment the junior shares 
the affiliated companies, brings the total 
more than $100,000,000. 

Debentures Second International, of- 
fered recently, bearing per cent. coupons, 
were priced and interest, yielding 
above 5.35 per cent. Its principal business 
the investment and reinvestment its 
resources and foreign securities. 
Its assets now include more than 400 dif- 
ferent governmental, railroad, utility, 
industrial and other securities. Cash and 
investments upon completion this finane- 
ing, will exceed $21,000,000, over 300 per 
cent. its total funded debt. 


SECURITIES COMPANY FOR 
CHATHAM PHENIX.—Formation 
securities company known the 
Chatham Phenix Corp. has been approved 
the directors the Chatham Phenix 
tional Bank and Trust Co. New York. 
The proposed company the outgrowth 
security department organized the bank 
last year and will overcome the limitations 
put national banks when business this 
sort becomes sufficient volume. 


The relations the new company the 
bank will similar those the National 
City Co. the National City Bank, the 
Chase Securities Co. the Chase National 
Bank, 

The board directors contemplates the 
issuance 135,000 shares no-par value 
the new company share-for-share 
basis, $10 share, present stockhold- 
ers the Chatham Phenix Naticnal Bank 
and Trust Co. Organization plan will 
submitted Ellis Eaarle, president 
the Nipissing Mines Co.; Richard Hig- 
gins, first the bank; Haley 
Fiske, president the Metropotitan Life 
Insurance Co.; Louis Kaufman, presi- 
dent the bank; and General Samuel Me- 
Roberts, chairman the board, who will 
act trustees the stock the new 
company. 


PHILADELPHIA BANKS 
MERGER.—The board directors the 
Philadelphia-Girard National Bank and the 
Franklin Fourth Street National Bank, both 
Philadelphia, have voted consolidate 
the two institutions, the resulting bank 
known the Philadelphia National 
Bank. The consolidation will become ef- 
fective April stockholders the two 
banks approve the action. 

Capital, surplus and undivided profits 
the Philadelphia National will exceed $53,- 
320,000 and total will ex- 
cess $350,000,000, making the new bank 
rank among the largest the country. 

The board directors the new bank 
will, according the plan consolidation, 
the present members both boards 
and the present executive personnel and 
staff both banks will retained 

Levi Rue, chairman the board the 
Philadelphia-Girard, will chairman the 
board the new bank; Shanbacker, 
president the Franklin Fourth Street, will 
the new organization; and Joseph Wayne, 
president the Philadelphia-Girard, will 
president. 

Business the new bank will 
the main the two institu- 
tions and branch office the Frank- 
lin Fourth Street, 32nd street and Lan- 
caster 


THREE BANKS SEEK NATIONAL 
CHARTERS.—The Controller the Cur- 
has received applications permit 
organization the First National Bank 
Crystal City, Texas, capital $25,000; First 
National Bank San Leandro, Cal., 
tal $100,000, and the Plaza National Bank 
New York, capital $1,000,000, through 


Schroers, 110 West 57th Street, New 
York 


Let these 


suppltes 


recommend your 


service 


Let Super-Safety Checks and Antique 
Mocrish covers indicate to your deposi- 
tors how much you value their accounts. 
Super-Safety Checks are the most 
beautiful checks ever issued by banks, 
and they expose with a glaring whice 
spot any attempt to alter them with 
knife, ink eradicator, or rubber eraser. 
They are made only to individual order, 
and their manufacture is guarded as the 
Government guards bank-note’ paper, 
Their quality is evident in their delight- 
ful velvety writing surface. 

Antique Moorish supplies are avail- 
able in Savings and Commercial Pass 
Pooks, Pocket Check Covers and Fillers 
and Ring-beund Customer Check Covers 
—a standardized line, every item distin- 
guished and durable. With the bank 
building or your business seal embossed 
on the cover, they make an exceptionally 
fine appearance. 

The Todd office in your city will tell 
vou about these supplies. Or mail us the 
eoupon. Bankers’ Supply Division, 'The 
‘Todd Company, Rochester, Chicago, New 
York, St. Paul, Denver, Dallas. 


We idJ Trade Mark 4-28 
Bankers’ Supply Division 
THE TODD COMPANY 


State and 60th Sts., Chicago, Ill.; 33 Thirty- 
fourth St., Brooklyn, N. Y.: 1200 Lawrence 
St., Denver. Col.; 2021 Jackson St., Dallas, 
Texas. (Address nearest office.) 

Send me more information about Super- 
Safety Checks and Antique Moorish sup- 
plies. 
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REPRESENTATIVE ATTORNEYS 


facilitate the operations Bankers, Investors, Capitalists and other Teade 
The BANKING LAW JOURNAL who may obliged seek legal advice 
matters pertaining banking transactions, require other legal services, 
pend the following list Attorneys, who will found prompt and reliable 
discharge any business entrusted them. 


DISTRICT COLUMBIA 


Washington 
WILLIAM SYMONS 
ATTORNEY-AT-LAW 
700 Tenth Street 

Appears before the Courts, Government Depart- 
ments and Commissions. Special attention to 
Patent, Trade-Mark, Copyright and Corporation 
Causes. 


IDAHO 
Boise 
RICHARD JOHNSON 
ATTORNEY-AT-LAW 
112 North Sixth Street 
Attorney for Boise City National Bank, Boise, 


KENTUCKY 


Louisville 


WOODWARD, WARFIELD HOBSON 
ATTORNEYS-AT-LAW 
616-21 Inter-Southern Building 


(Ernest Woodward, B. D. Warfield, R. P. Hobson 
and John Marshall, Jr.) District Attorneys Louis- 
ville and Nashville Railroad Co. Local Attorneys 
Louisville, Henderson and St. Louis Ry. Co. Gen- 
eral Counsel Inter-Southern Life Insurance Co. 
General Counsel Bankers Trust Co., and Bankers 
Mortgage Co. Attorneys in Kentucky for Royal 
Indemnity Co. 


MICHIGAN 
Battle Creek 


VAN AKEN 
ATTORNEY-AT-LAW 
390 Post Bulding 


Law Collections, Probate Matters and Real Estate 
Law. References, any bank in Pattle Creek. 


MISSOURI 
St. Louis 
BERNARD GREENSFELDER 
ATTORNEY-AT-LAW 


Suite 1212 
Central Nat. Bk. Bldg. 


Central 2181 
Olive 2874 


NEW YORK 
New York City 


LOUIS DOYLE 
ATTORNEY-AT-LAW 

1ll Broadway 
Attorney for National Park Bank, New York City 


PENNSYLVANIA 


Philadelphia 
RUBY VALE 
ATTORNEY-AT-LAW 
1542-3-4 Land Title Bldg. 


Attorney for Northwestern National Bank ang 
Fox Chase Bank. Refer to any Federal or State 
Judge of Pennsylvania. 

Telephone Cable A 
Spruce 4961, 4962 pd, 


SOUTH DAKOTA 


JOHNSON JOHNSON 
ATTORNEYS-AT-LAW 


Blunt, 
Attorneys for Dakota, State Bank and Security im 
Pank. 


Pierre 


Fort Pierre, 
Attorneys for Fort Pierre National Bank. 


Midland, 
Attorneys for Midland State Bank. 


Sioux Falls 


BAILEY VOORHEES 
ATTORNEYS-AT-LAW 


(Cc. O. Bailey, J. H. Voorhees, T. M. Bailey, Ray 
Eruce, Woods, Jr., Roswell Bottum) 
Bailey-Glidden Building. Attorneys for R. G. Dua 
& Co., Western Union Telegraph Co., Illinois 
Central Railroad Co., Chicago, Milwaukee 
Paul Railway Co., American Railway Express Ce, 
American Surety Co., United States Fidelity & 
Guaranty Co., Maryland Casualty Ce., ford 
Accident & Indemnity Co. 


WASHINGTON 


JAMES CREHAN 
ATTORNEY AND COUNSELOR-AT-LAW 
Walker Bldg. 


Corporation Probate Matters 
Law Collections Bank 


WEST VIRGINIA 


Williamson 
GOODYKOONTZ, SCHERR SLAVEN 
ATTORNEYS-AT-LAW 
Corporation, Real Estate and Commercial 


Seattle 
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facilitate the operations Bankers, Investors, Capitalists and other readers 
The BANKING LAW JOURNAL who may obliged seek legal advice 
matters pertaining banking transactions, require other legal services, ap- 
pend the following list Attorneys, who will found prompt and reliable the 
discharge any business entrusted them. 


DISTRICT COLUMBIA NEW YORK 


Washington New York City 
WILLIAM SYMONS LOUIS DOYLE 
ATTORNEY-AT-LAW ATTORNEY-AT-LAW 


700 Tenth Street Broadway 
Attorney for National Park Bank, New York City 


Appears before the Courts, Government Depart- 
ments and Commissions. Special attention to 
Patent, Trade-Mark, Copyright and Corporation PENNSYLVANI A 
Philadelphia 


RUBY VALE 
ATTORNEY-AT-LAW 


IDAHO 
— 1542-3-4 Land Title Bldg. 
Attorney for Northwestern National B 
RNBY-AT-LAW Judge of Pennsylvania. 
TTO -AT- Telephone Cable Address 
112 North Sixth Street Spruce 4961, 4962 Ruvale 


Attorney for Boise City National Bank, Boise, 
SOUTH DAKOTA 


Pierre 


JOHNSON JOHNSON 


KENTUCKY ATTORNEYS-AT-LAW 
Louisville Blunt, 
Att for Dakota, State Bank 
ATTORNEYS-AT-LAW Fort Pierre, 
616-21 Inter-Southern Building Attorneys for Fort Pierre National Bank. 


and John Marshall, Jr.) District Attorneys Louis- Attorneys for Midland State Bank. 
ville and Nashville Railroad Co. Local Attorneys 
Louisville, Henderson and St. Louis Ry. Co. Gen- 


Sioux Falls 


eral Counsel Inter-Southern Life Insurance Co. BAILEY VOORHEES 
General Counsel Bankers Trust Co., and Bankers ATTORNEYS-AT-LAW 

Mortgage Co. Attorneys in Kentucky for Royal (C. O. Bailey, J. H. Voorhees, T. M. Bailey, Ray 
Indemnity Co. F. Eruce, M. T. Woods, Jr., Roswell Bottum) 


Bailey-Glidden Building. Attorneys for R. G. Dus 
& Co., Western Union Telegraph Co., Illinois 
Paul Railway Co., American Railway Express 
MICHIGAN American Surety Co., United States Fidelity & 


Guaranty Co., Maryland Casualty Ce., Hartford 
Battle Creek Accident & Indemnity Co. 


ATTORNEY-AT-LAW WASHINGTON 


390 Post Bulding Seattle 


Law Collections, Probate Matters and Real Estate 
Law. References, any bank in Pattle Creek. 


JAMES CREHAN 
ATTORNEY AND COUNSELOR-AT-LAW 
Walker Bldg. 

Probate 


Corporation 
Law Collections Bank References 


MISSOURI 
St. Louis WEST VIRGINIA 


Williamson 


BERNARD GREENSFELDER AVEN 
ATTORNEY-AT-LAW GOODYKOONTZ, SCHERR 
2181 Suite 1212 ATTORNEYS-AT-LAW 
Olive Central Nat. Bk. Corporation, Real Estate and 
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When You Think 
PORTO RICO 


You Just NATURALLY Think 


AMERICAN COLONIAL 
BANK 


Head Office—SAN JUAN 


Branches 
Arecibo Mayaguez Caguas Ponce Santurce Bayamon 


Specialize Collections 


BRANCHES 


Argentina Brazil Chile 
and throughout the Americas, 
France, Spain and England 


The Anglo-South American Bank, through its years 
export and import banking experience, has acquired 
intimate knowledge the needs and habits the 
natives the countries which has branches. 


Trade information furnished 


ANGLO-SOUTH AMERICAN BANK, Ltd. 
Represented 


THE ANGLO-SOUTH AMERICAN 
TRUST COMPANY 
Broadway, New York 


6. 
2 ott 


April 1926, the four largest commercial banks Philadelphia 
into The Philadelphia-Girard National Bank and The Franklin Fourth Street National Bank, 
April 1928, there will have been consummated further merger, unique financial 
circles and far reaching its effect for the betterment banking service. The newly 
institution, The Philadelphia National Bank, represents and includes the following 

anks:— 
The Philadelphia National Bank Organized 1803 
The Girard National Bank Organized 1832 
The Fourth Street National Bank Organized 1886 
The Franklin National Bank Organized 1900 


Operated independently, these great banks were the foremost financial institutions Phila- 
delphia, enjoying leadership which was the result each case Preeminence service, 
management, and facilities extended depositors and correspondents. 


All these factors personnel, service, strength, and prestige that made these banks great 
separate organizations have been retained the consolidated institution, and combine 
make unusual degree 


BANK CHARACTER, STRENGTH AND SERVICE 


THE 


PHILADELPHIA NATIONAL BANK 


PHILADELPHIA, PA. 
Capital, Surplus and Profits, $53,300,000 


The Hanover National Bank 


the City New York 


Corner and Fine Streets 


ESTABLISHED 1851 


Capital, $5,000,000 Surplus and Profits, $26,000,000 


WILLIAM WOODWARD, President 
E. HAYWARD FERRY, Vice-President 
HENRY P. TURNBULL, Vice-President WILLIAM H. SUYDAM, Vice-President 
SAMUEL WOOLVERTON, Vice-President JOSEPH S. LOVERING, Vice-President 
JOSEPH BYRNE, Vice-President JAMES P. GARDNER, Vice-President 
WILLIAM E. CABLE, JR., Vice-President and GORDON H. BALCH, Vice-President 
Comptroller FRANK HAMMOND, Vice-President 


J. NIEMANN, Asst. Vice-President CHAS. E. WHYARD, Asst. Vice-President 
GEORGE E. LEWIS, Asst. Vice-President THOS. C. MEEKS, Asst. Vice-President 
WM. J. LOGAN, Asst. Vice-President ALFRED E. PETERSON, Asst. Vice-President 


FREDERICK A. THOMAS, Cashier ELTON E. OGG, Manager Trust Dept. 


WALTER B. NELSON, Asst. Cashier FRANK WOOLLEY, Asst. Cashier 

CHAS. B. CAMPBELL, Asst. Cashier HERBERT RENVILLE, Asst. Cashier 
WM. B. SMITH, Asst. Cashier ARCHIBALD. G. KING, Asst. Cashier 
WM. H. ALLEN, Asst. Cashier FREDERICK D. IVES, Asst. Cashier 


